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       Chris Colciasure Chris Racey Deputy Director Arkansas Game and Fish Commission Deputy Director Pat Fitts Director October 21,2019 The Honorable Andrew Wheeler Adrninistrator U.S. Environmental Protection Agency 1200 Pennsylvania Avenue, N.W. Washington, D.C. 20460 Re: Updating Regulations on Water Quality Certification EPA—HQ—OW-2019-0405 Administrator Wheeler: The Clean Water Act (CWA) establishes the basic structure for regulating discharges of pollutants into water bodies and for regulating quality standards for surface waters. Congress designated states as co-regulators with the federal agencies under a system of cooperative federalism as set forth in section 101 of the CWA, which recognizes the historic state sovereign rights roles in the management and allocation of state water resources for projects also subject to the CWA. As stated in Section II. A. of EPA—HQ—OW-2019-0405, "...section 401 envisions a robust state and tribal role in the federal licensing or permitting process...." Staff members of the Arkansas Garne and Fish Commission (AGFC) have reviewed the proposed Updating Regulations on Water Quality Certification EPA—HQ—OW-2019-0405 and offer the following comments: State Water Quality Certification Review Tirneframe • Currently states are allowed a reasonable period of time, up to one year which they cannot exceed, to review a proposed project and to issue a water quality certification. The EPA's proposed rule indicates that the "reasonable period of time begins, and cannot pause or be reset, when a certifying authority receives a certification request in writing. Often, due to the complexity of projects states request additional information from applicants to better understand and evaluate the potential impacts from a discharge. Inability to pause the "doer or reset the time by way of application withdrawal and resubmission risks the certifying authority reviewing an incomplete project application. • When the section 401 process is tied to the U.S. Army Corps of Engineers (Corps) section 404 process the review time for the Corps does not start until a completed application packet is received. This could result in the Corps and the state 401 certifying authority reviewing two different applications with two different timelines. • The state environinental quality agencies (those which typically have 401certification responsibilities) have the ability to add additional conditions to their 401 Certifications by providing state fish and wildlife agencies the opportunity to review the projects and contribute their concerns and recommendations about potential impacts. 2 Natural Resources Drive • Little Rock, AR 72205 • wvitmagfc.com Phone (800) 364-4263 • (501) 223-6300 « Fax (501) 223-6448 The Arkansas Game and Fish Commission's mission is to conserve and enhance Arkansas's fish and wildlife and their habitats while promoting sustainable use, public understanding and support. The shortened timeframe imposed by incomplete applications and inadequate review times could eliminate this interaction between the state environmental quality and wildlife resource agencies. Scope of State Review for Water Quality Certifications • The EPA's proposed rule lirnits the scope of certification to assuring that the discharge frorn a federally licensed or permitted project will comply with water quality requirements. This would preclude actions similar to the 1994 U.S. Supreme Court majority opinion in PUD No. 1 ofIefferson County v. Washington Department of Ecology regarding instream flows. • AGFC supports retaining the current scope of review for states Federal Oversight of State Water Quality Certification Conditions • The proposed rule would allow the EPA to overrule conditions that the states choose to include in their 401 certification. Giving more decision rnaking authority to the states was the overarching sentiment of the recent Water of the United States rule repeal; what is being proposed in this rule weakens a state's ability to utilize section 401 to protect water quality. Each state knows the dynamics of their individual state water resources far better than a regional federal entity therefore AGFC would support maintaining the current system of conditioning water quality certifications. • AGFC has concerns that the proposed rule contains no avenue for appeal should the EPA deny certification conditions imposed by the state. Allowing the federal government to overrule a state decision is by no means in the spirit of cooperative federalism nor does it support, "...a robust state and tribal role in the federal licensing or permitting process...." • In Arkansas state conditions are added based on specific project activities to better prevent irreversible impacts to aquatic habitat, organisms and wildlife. This protection could be rnade completely unavailable to our state based on this proposed rule. For nearly 50 years states have been cooperatively working with our federal partners to implement Section 401 of the CWA. The well developed and standardized way in which section 401 is being implemented in Arkansas has provided regulatory consistency to applicants while protecting the quality of our state's waters. This proposed rule will transfer decision rnaking authority from the state to the federal permitting and licensing agencies who may be ill equipped to address state specific water quality issues. AGFC supports keeping the current section 401 procedure in place. The opportunity to comment is appreciated. Sincerely, Pat F. Director 2 Natural Resources Drive • Little Rock, AR 72205 • www.agfc.com Phone (800) 364-4263 • (501) 223-6300 • Fax (501) 223-6448 The Arkansas Game and Rsh Commission's mission is to conserve and enhance Arkansas's fish and wildlife and their habitats while promoting sustainable use, public understanding and support. 
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