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      Case 1:19-cv-00612-WES-PAS Document 18 Filed 04/10/20 Page 1 of 11 PageID #: 95 IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF RHODE ISLAND MICHAEL P. O’NEIL and NICOLA : GRASSO : Plaintiffs, : : v. : C.A. 1:19-cv-612-WES-PAS : PETER F. NERONHA, in his Official : Capacity as Attorney General of : Rhode Island and COLONEL JAMES : M. MANNI, in his Official Capacity : as the Superintendent of Rhode Island : State Police : Defendants, : ____________________________________: STATE DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION FOR JUDGMENT ON THE PLEADINGS I. Introduction Attorney General Peter Neronha and Colonel James Manni (“Defendants”), in their official capacities, acknowledge that, based on the analysis in Caetano v. Mas- sachusetts, 136 S. Ct. 1027 (2016), stun-guns may constitute bearable arms within the meaning of the Second Amendment of the United States Constitution. 1 It is per- haps for this reason, that the General Assembly has pending before it several bills 1Defendants reject Plaintiffs’ assertion that the Supreme Court struck down Massa- chusetts’ stun-gun ban in Caetano. The Caetano Court simply remanded the case and held that “the explanation the Massachusetts court offered for upholding the ban – that the Second Amendment does not extend to stun guns” because they are a “mod- ern invention and not used in the military.” 1 Case 1:19-cv-00612-WES-PAS Document 18 Filed 04/10/20 Page 2 of 11 PageID #: 96 that would provide the Plaintiffs, Michael P. O’Neil and Nicola Grasso, the precise relief they seek, i.e., the repeal of the prohibition to possess “stun-guns” set forth in R.I. Gen Laws §11-47-42(a)(1). See House Bills 7756, 7909, and Senate Bills 2541, 2594. The Rhode Island General Assembly may have the opportunity to balance the competing policy and regulatory arguments in a manner consistent with the Consti- tution and the will of Rhode Islanders. To the extent this Court may address this issue prior to the General Assembly’s action, as described below, Defendants emphasize that the issue presented by this case is narrow. Because R.I. Gen. Laws § 11-47-42(a)(1) addresses “stun-guns,” but does not address “Tasers,” “Tasers Pulses,” and/or “electric arms,” any relief that this Court may grant must only concern “stun-guns” and may not expand to other arms or items not set forth in R.I. Gen. Laws § 11-47-42(a)(1). Importantly, §11-47-42(a)(1) should be read consistent with the Second Amendment and the Rhode Island State Legislature’s right to regulate “use of [stun- guns] against another” as no person has the right to use a bearable arm other than for self-defense. II. Standard of Review Judgment on the pleadings should be allowed only if the properly considered facts conclusively establish that the movant is entitle to relief sought. Kando v. Rhode Island State Board of Elections, et al., 880 F.3d 53 ,55(1st Cir. 2018). For pur- poses of review, the same analysis is applied to both a motion for judgment on the pleadings and a motion to dismiss for failure to state a claim. Fed. R. Civ. P. 12 (b)(6), 2 Case 1:19-cv-00612-WES-PAS Document 18 Filed 04/10/20 Page 3 of 11 PageID #: 97 (c) Aponte-Torres v. Univ. of P.R., 445 F.3d 50, 54 (1st Cir. 2006). In deciding a motion to dismiss, the Court should “take the well pleaded facts and the reasonable infer- ences therefore in the light most favorable to the non-movant.” R.G. Fin. Corp. v. Vergara-Nunez, 446 F.3d 178, 182 (1st Cir. 2006). Ordinarily, when ruling on a motion for judgment on the pleadings, the court will not consider documents outside of the complaint or incorporated therein, unless the motion is converted to one for summary judgment. Id. A narrow exception applies for documents the authenticity of which are not in dispute such as public records. Id. III. Legal Analysis: A. Statutory Language R.I. Gen. Laws §11-47-42 entitled “Weapons other than firearms prohibited[,]” states, in pertinent part: -“No person shall carry or possess or attempt to use against another any instrument or weapon of the kind commonly known as blackjack, sling- shot, bill, sandclub, sandbag, metal knuckles, slap glove, bludgeon, stun-gun, or the so called “Kung-Fu weapons.” R.I. Gen. Laws § 11-47-42(a)(1). B. Intermediate scrutiny applies because ownership or use of stun-guns is not a “core” Second Amendment right. The Court should apply Intermediate Scrutiny when analyzing this case be- cause none of the alleged state conduct involves a “core” Second Amendment right. In analyzing Second Amendment cases, “the appropriate level of scrutiny must turn on how closely a particular law or policy approaches the core of the Second Amend- ment right and how heavily it burdens that right.” Gould v. Morgan, 907 F3d 659, 671 (1st Cir. 2018). “A law or policy that burdens conduct that falls within the core of 3 Case 1:19-cv-00612-WES-PAS Document 18 Filed 04/10/20 Page 4 of 11 PageID #: 98 the Second Amendment requires a correspondingly strict level of scrutiny, whereas a law or policy that burdens conduct that falls outside the core of the Second Amend- ment logically requires a less demanding level of scrutiny.” Id. The First Circuit has made clear that the core Second Amendment right is limited to self-defense in the home and only to weapons “that have been commonly used for home self-defense pur- poses.” See Worman v. Healy, 922 F.3d 26, 36-38 (1st Cir. 2019) (applying intermedi- ate scrutiny review in challenge to regulation where, unlike handguns, semiauto- matic weapons not related to “core” of the Second Amendment); see also Gould, 907 F.3d at 671 (applying intermediate scrutiny review of firearm licensing statute relat- ing to carriage of firearms outside the home). Like semiautomatic weapons, stun-guns are not the type of weapons associated with “core” Second Amendment rights. (Cf. District of Columbia v. Heller, 554 U.S. 570, 629 (2008) detailing the handgun as the quintessential self-defense bearable arm). Similarly, carrying a bearable arm outside the home is not within the core Second Amendment right to self-protection in the home. Cf Gould at 671. To pass intermediate scrutiny, the challenged law must further an important governmental interest and must do so by means that are substantially related to that interest. Id. Because carrying a bearable arm outside the home, especially a stun-gun, which is not a typical self-defense bearable arm, does not fall within the core Second Amendment’s rights, the challenged statute’s prohibition on the possession and car- rying of stun-guns should not be reviewed under strict scrutiny. Rather, this Court should apply intermediate scrutiny when reviewing R.I. Gen Laws. 11-47-42(a)(1)’s 4 Case 1:19-cv-00612-WES-PAS Document 18 Filed 04/10/20 Page 5 of 11 PageID #: 99 prohibition on “attempt[s] to use [stun-guns] against another person.” Undoubtedly, the State Legislature has an interest in public safety and the statute clearly concerns protecting individuals from dangerous weapons when not justified by persons acting in self-defense. Therefore, this Court should apply intermediate scrutiny in evaluat- ing R.I. Gen Laws §11-47-42 (a)(1) because the possession, ownership and or use of stun-guns do not otherwise concern “core” Second Amendment rights. C. The regulation of stun-guns is a legitimate state interest. 1. The Legislature may regulate use of stun-guns outside the home. Plaintiffs incorrectly imply that a Second Amendment right to own a stun-gun extends to an unfettered right to carry and use stun-guns outside of their homes. See Plaintiffs’ Compl. at ¶¶12, 60, 82, 89; Plaintiffs’ Memorandum in Support of Motion for Judgement on Pleadings at p.6. However, the precise issue before this Court is whether a person may possess or own a stun gun; not the use of such weapons outside of the home. The Court’s holding in Caetano was limited to the possession of a stun gun. In Caetano, “the parties stipulated that Caetano possessed the stun gun and that the weapon fell within the statute's prohibition.” Caetano, 136 S.Ct. at 1029. Similarly, in Heller, the Court considered whether a complete ban on ownership of handguns for personal safety in one’s home was too far-reaching. Heller, 554 U.S. at 628-35. By claiming an unencumbered right to possess and carry weapons outside the home, Plaintiffs seek more than what the Second Amendment grants. Regulation of ownership and use outside the home is a legitimate state interest. See Heller, 554 5 Case 1:19-cv-00612-WES-PAS Document 18 Filed 04/10/20 Page 6 of 11 PageID #: 100 U.S. at 626-627 (holding that “the Second Amendment does not preclude certain “longstanding prohibitions” and “presumptively lawful regulatory measures,” such as “prohibitions on carrying concealed arms,” “prohibitions on the possession of fire- arms by felons and mentally ill,” “laws forbidding the carrying of firearms in sensitive places such as schools and government buildings,” “laws imposing conditions and qualifications on the commercial sale of arms,” and prohibitions on the “carry of ‘dan- gerous and unusual arms.’” (internal citations and quotations omitted)). 2. The Legislature may regulate use of stun-guns other than for self-de- fense. The statute at issue, R. I. Gen. Laws 11-47-42(a), provides that “[n]o person shall carry or possess or attempt to use against another any instrument or weapon of the kind commonly known as a . . . stun-gun.” (emphasis added). Even if a person may own or possess a stun gun for self-defense, that does not transmute a Second Amendment right into an unregulated right to carry or use such a weapon against another person. Heller¸ 554 U.S. 570 at 626-627. Any decisions by this Court should preserve the legitimate state interest in disallowing use of stun-guns other than for self-defense. This interpretation of R.I. Gen. Laws §11-47-42(a)(1) is consistent with a plain language of the statute. Further, such a statutory reading is a reasonable interpretation consistent with the Second Amendment and would preserve the stat- ute’s constitutionally. See Edmond v. United States, 520 U.S. 651, 658 (1997) (inter- preting a statute to avoid unconstitutionality if a reasonable interpretation is avail- able). 6 Case 1:19-cv-00612-WES-PAS Document 18 Filed 04/10/20 Page 7 of 11 PageID #: 101 Statutory construction should begin with the challenged provision’s actual lan- guage. When a statute’s plain meaning is clear on its face, the sole function of the court is to enforce it according to its terms. U.S. v. Rivera, 131 F.3d 222, 224 (1997). This Court should construe every clause and word of the statute “so that no part will be inoperative or superfluous, void or insignificant… .” Hibbs v. Winn, 542 U.S. 88, 101 (2004). Here, the Legislature’s use of the phrase “or attempt to use against an- other” should be read independent of any right to possess or carry stun-guns. See Hawaiian Airlines, Inc. v. Norris, 512 U.S. 246, 255 (1994) (holding that the word “or” may be used to indicate the “synonymous, equivalent, or substitutive character of two words or phrases”). At a minimum, this statute provides proper regulation of the use of a stun guns outside of self-defense. The interpretation of R.I. Gen. Laws § 11-47-42(a)(1) that recognizes the ability to own such a weapon but also prohibits its improper use is also consistent with R.I. Gen. Laws § 11-47-42(b), which provides that “[n]o person shall sell to a person under eighteen (18) years of age, without the written authorization of the minor's parent or legal guardian, any . . . stun-gun.” The fact that the Legislature anticipated that some stun-guns were on the market and available for sale to minors signals that, so too, they considered how the weapon might be used for purposes other than for self- defense. Thus, the statutes contemplate that a person can own a stun gun, but may not use it in an inappropriate manner. D. "Tasers”, "electric arms”, and “electronic arms” are not “stun-guns” and, therefore, should not be addressed when considering the consti- tutionality of R.I. Gen. Laws §11-47-42(a). 7 Case 1:19-cv-00612-WES-PAS Document 18 Filed 04/10/20 Page 8 of 11 PageID #: 102 Plaintiffs’ Complaint and Motion for Judgement on the Pleadings refer to “Tasers”, “electric arms” and “electronic arms” interchangeably with “stun-guns” as if to suggest all such arms are the same within the meaning of the case law upon which Plaintiffs rely. For instance, Plaintiffs plead: Defendants laws, customs, practices and policies generally banning the acqui- sition, possession, carrying and use of Tasers and other electronic arms violates the Second Amendment and the United States Constitution, facially and as applied against the Plaintiffs in this action… Plaintiffs are therefore entitled to a declaration declaring such laws, customs, policies and practices unconsti- tutional. See Plaintiffs’ Compl. at ¶ 90. As an initial matter, R.I. Gen. Laws § 11-47-42(a)(1) makes no reference to “Tasers”, “electric arms”, or “electronic arms.” In referring to the terms interchange- ably, Plaintiffs seek broader relief than is justified. The United States Supreme Court expressly cautioned against such overgeneralization of weapons within the meaning of the Second Amendment. See District of Columbia v. Heller, 554 U.S. 570, 629 (2008) (holding that though a categorical ban on possession of handguns in one’s home ran contrary to Second Amendment rights, States may ban or regulate other bearable arms as to certain individuals or in public places). R.I. Gen. Laws § 11-47-42(a) pertains solely to stun guns. It should not be read so broadly to encompass other types of weapons not included within its terms. 1. Tasers are not the same as stun-guns. As a factual matter, an interpretation that “Tasers” are included within the meaning of stun-guns would not be appropriate because they are different devices. See Plaintiffs’ Compl. at ¶22. Tasers discharge from a distance and emit projectiles, 8 Case 1:19-cv-00612-WES-PAS Document 18 Filed 04/10/20 Page 9 of 11 PageID #: 103 stun-guns do not. 2 As such, Tasers are already defined as “Firearms” within the meaning of R.I. Gen. Laws. § 11-47-2, a distinction that is reaffirmed by pending leg- islation where “taser” is expressly defined as “firearms” but stun guns are not. 3 Plaintiffs’ comparison of Rhode Island to other states whose laws broadly ban electric weapons is misplaced. See Avitabile v. Beach, 368 F.Supp. 3d 404 (N.D.N.Y. 2019) (defining Tasers as “electronic dart gun” distinct from “electronic stun gun[s]” each expressly added to the New York penal code at separate times), see also Caetano v. Massachusetts, 136 S. Ct. 1027, 1029 n.1 (2016) (noting the provisions of Mass. Gen. Laws, ch.140, §131J (2014) that prohibited the possession of any “portable de- vice or weapons from which an electrical current, impulse, waive or beam may be directed, which current, impulse, wave, or beam is designed to incapacitate tempo- rarily, injure or kill” included both stun guns and tasers (emphasis added)). 2. Electric and electronic arms are not stun-guns. Plaintiffs refer to “electric” and “electronic” arms variously and interchangea- bly throughout their complaint and motion, and yet these terms are found nowhere in the statute at issue, R. I. Gen. Laws § 11-47-42. Plaintiffs’ Compl. at ¶¶ 14, 17, 53, 2 “Taser is the brand name of an “electronic dart gun” manufactured by Taser Inter- national, Inc., a company which seems to dominate the market for these devices. The Taser device uses replaceable cartridges of compressed gas to fire two small probes attached to insulated, conductive wires. These probes penetrate an attacker’s cloth- ing and embed in the skin, sending an electrical charge through the wires that dis- rupts muscular control. In contrast, stun guns are direct contact weapons intended for use in close proximity.” (emphasis added; internal citations to Complaint omitted). 3Each of the pending bills S 2541, S2594, H 7756, and H7909 define tasers as “fire- arms” necessitating concealed carry permit for public carry but do not define stun guns as firearms. 9 Case 1:19-cv-00612-WES-PAS Document 18 Filed 04/10/20 Page 10 of 11 PageID #: 104 54, 55, 58, 82, 83, 89, 90; Plaintiffs’ Memorandum in Support of Motion for Judgment at ¶¶ 8, 9, 11). Plaintiffs directly request that “[t]his Court should apply a categorical approach in finding that a complete ban on a class of arms, i.e. electric arms, is un- constitutional.” (Plaintiffs’ Memorandum in Support of Motion for Judgment on Pleadings at pg. 8). Plaintiffs are overreaching. There are numerous types of electric and electronic arms - directed-energy arms (DEWs) and electromagnetic (EM) launchers. Exhibit A – Excerpts of: Leading Edge “The Basics of Electric Arms and Pulsed-Power Technologies”; “United States JSC Report on Electronic Arms”; “U.S. Army Weapons-Related Directed Ender (DE) Programs report to Congress”). DEWs send energy, instead of matter, and consist of lasers arms, particle-beam arms, and high-powered microwave (HPM) or radio fre- quency (RF) arms. Id. By using interchangeable definitions, Plaintiffs reach well be- yond the challenge statute, in an attempt to include a broad array of arms found nowhere within the terms of R.I. Gen. Laws § 11-47-42(a). Respectfully, this Court should limit the scope of its decision solely to stun-guns in R.I. Gen. Laws § 11-47-42. IV. Conclusion: Defendants request that Plaintiffs’ Motion for Judgment on the Pleadings be denied, outside the limited issue of whether the ban on “stun-gun[s]”, RI Gen. Laws §11-47-42(a), violates the United States Supreme Court ruling in Heller and Caetano. 10 Case 1:19-cv-00612-WES-PAS Document 18 Filed 04/10/20 Page 11 of 11 PageID #: 105 DEFENDANTS, Peter F. Neronha, James M. Manni, in their Official Capacities only, By, PETER F. NERONHA ATTORNEY GENERAL /s/ Julia C. Wyman Julia C. Wyman, Bar No. 9017 Special Assistant Attorney General Andrea Shea, Bar No. 9702 Special Assistant Attorney General 150 South Main Street Providence, RI 02903 Tel: (401) 274-4400, Ext. 2037/2231 Fax: (401) 222-3016 JWyman@riag.ri.gov AShea@riag.ri.gov CERTIFICATION I, the undersigned, hereby certify that I served the within document via the ECF filing system and caused a copy to be sent to all counsel of record and that it is available for viewing and downloading on this 10th day of April 2020. /s/ Julia C. Wyman Julia C. Wyman 11 Case 1:19-cv-00612-WES-PAS Document 18-1 Filed 04/10/20 Page 1 of 8 PageID #: 106 Exhibit A Directed Case 1:19-cv-00612-WES-PAS Document 18-1 Filed 04/10/20 Energy Page 2 of 8 PageID #: 107 Technology, Modeling, and Assessment The Basics of Electric Weapons and Pulsed-Power Technologies By Stuart Moran What Are Electric Weapons? Most conventional weapons rely on chemical energy (explosives) as their destruc- tion mechanism, either to explode on target, like bombs, or to create kinetic energy, like a bullet. Electric weapons are different. Electric weapons use stored electrical energy, rather than explosives, to attack or destroy the target. Electric weapons generally fall into two categories: directed-energy weapons (DEWs) and electromagnetic (EM) launchers. DEWs send energy, instead of matter, toward a target, and can be separated into three types: laser weapons, particle-beam weapons, and high-power microwave (HPM) or ra- dio-frequency (RF) weapons. EM launchers use electrical energy to throw a mass at a target, thus making them distinct from directed energy. There are also three types of EM launchers: rail guns, coil guns, and induction drivers. All involve the use of strong mag- netic fields to push against projectiles. While electric guns are an electric weapon, they are not a DEW. High electrical powers and large energies are needed for all these weapons. Tech- nologies for storing and controlling electric power are needed and are commonly called pulsed-power technologies. Electric guns are often associated with DEWs due to their common reliance on pulsed-power technology. The types of electric weapons are shown in Figure 1. Figure 1. Types of Electric Weapons 50 Case 1:19-cv-00612-WES-PAS Document 18-1 Filed 04/10/20 Page 3 of 8 PageID #: 108 Form Approved Report Documentation Page OMB No. 0704-0188 Public reporting burden for the collection of information is estimated to average 1 hour per response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to Washington Headquarters Services, Directorate for Information Operations and Reports, 1215 Jefferson Davis Highway, Suite 1204, Arlington VA 22202-4302. Respondents should be aware that notwithstanding any other provision of law, no person shall be subject to a penalty for failing to comply with a collection of information if it does not display a currently valid OMB control number. 1. REPORT DATE 3. DATES COVERED 2. REPORT TYPE 2012 00-00-2012 to 00-00-2012 4. TITLE AND SUBTITLE 5a. CONTRACT NUMBER The Basics of Electric Weapons and Pulsed-Power Technologies 5b. GRANT NUMBER 5c. PROGRAM ELEMENT NUMBER 6. AUTHOR(S) 5d. PROJECT NUMBER 5e. TASK NUMBER 5f. WORK UNIT NUMBER 7. PERFORMING ORGANIZATION NAME(S) AND ADDRESS(ES) 8. PERFORMING ORGANIZATION REPORT NUMBER Naval Surface Warfare Center, Dahlgren Division,Corporate Communication, C6,6149 Welsh Road, Suite 239,Dahlgren,VA,22448-5130 9. SPONSORING/MONITORING AGENCY NAME(S) AND ADDRESS(ES) 10. SPONSOR/MONITOR’S ACRONYM(S) 11. SPONSOR/MONITOR’S REPORT NUMBER(S) 12. DISTRIBUTION/AVAILABILITY STATEMENT Approved for public release; distribution unlimited 13. SUPPLEMENTARY NOTES See also ADA556728. 14. ABSTRACT 15. SUBJECT TERMS 16. SECURITY CLASSIFICATION OF: 17. LIMITATION OF 18. NUMBER 19a. NAME OF ABSTRACT OF PAGES RESPONSIBLE PERSON a. REPORT b. ABSTRACT c. THIS PAGE Same as 8 unclassified unclassified unclassified Report (SAR) Standard Form 298 (Rev. 8-98) Prescribed by ANSI Std Z39-18 Case 1:19-cv-00612-WES-PAS Document 18-1 Filed 04/10/20 Page 4 of 8 PageID #: 109 Joint Publication 3-13.1 Electronic Warfare 08 February 2012 Case 1:19-cv-00612-WES-PAS Document 18-1 Filed 04/10/20 Page 5 of 8 PageID #: 110 Chapter I the EMS. NETOPS are the DOD-wide operational, organizational, and technical capabilities for operating and defending the DOD information networks. NETOPS include, but are not limited to, enterprise management, net assurance, and content management. A secure network is a necessary prerequisite to successful operations. Control of the EMS is a prerequisite to the security of DOD networks due to their increasing reliance on the EMS. EW provides the security for those networks in the EMS as the control and protection mechanism of JEMSO. 10. Electronic Warfare’s Relationship to Nuclear Operations Nuclear operations require a specialized focus, understanding, and an appropriate application of EW. EW during nuclear operations is essential to mission success and therefore must be organized, planned, and coordinated at the national and multinational levels. 11. Electronic Warfare’s Relationship to Navigation Warfare EW produces NAVWAR effects by protecting or denying transmitted global navigation satellite system (GNSS) or other radio navigation aid signals. Delivery of NAVWAR capabilities is also supported by efforts in space control, space force enhancement, and cyberspace operations. EA is used to create NAVWAR effects by degrading, disrupting, or deceptively manipulating PNT transmissions. EP is used to deliver NAVWAR capabilities protecting space, control, or user segments of the GPS/GNSS architecture from disruption or destruction. ES assists NAVWAR through DF and geolocation of intended or unintended transmissions that interfere with effective and timely PNT signal reception. 12. Directed Energy a. DE is an umbrella term covering technologies that produce concentrated EM energy and atomic or subatomic particles. A DE weapon is a system using DE primarily as a means to incapacitate, damage, disable, or destroy enemy equipment, facilities, and/or personnel. Directed-energy warfare (DEW) is military action involving the use of DE weapons, devices, and countermeasures to incapacitate, cause direct damage or destruction of adversary equipment, facilities, and/or personnel, or to determine, exploit, reduce, or prevent hostile use of the EMS through damage, destruction, and disruption. It also includes actions taken to protect friendly equipment, facilities, and personnel and retain friendly use of the EMS. With the maturation of DE technology, weaponized DE systems are becoming more prolific, powerful, and a significant subset of the EW mission area. DE examples include active denial technology, lasers, RF weapons, and DE anti-satellite and HPM weapon systems. b. DEW applications exist in their traditional EW roles as well as fitting into evolving fires applications. For example, a laser designed to blind or disrupt optical sensors is EA. A more powerful version of that laser could be targeted to destroy the aperture or chassis of a satellite on orbit, again performing EA. A laser warning receiver designed to detect and analyze a laser signal is ES, while a visor or goggle designed to filter out the harmful wavelength of laser light is EP. I-16 JP 3-13.1 Case 1:19-cv-00612-WES-PAS Document 18-1 Filed 04/10/20 Page 6 of 8 PageID #: 111 Executive Summary deception, disruption, degradation, exploitation, protection, and destruction. Electronic Warfare’s Role During irregular warfare, adversaries may operate with in Irregular Warfare unsophisticated electronic means to achieve their objectives. EW can influence the adversary, friendly population, and neutral population, with the joint force commander’s (JFC’s) information operations (IO) message, in effort to change/win popular support. Electronic Warfare’s Role EW contributes to the success of IO by using offensive and in Information Operations defensive tactics and techniques in a variety of combinations to shape, disrupt, and exploit adversarial use of the EMS while protecting friendly freedom of action. Electronic Warfare’s Role Since space-based operations depend on the EMS, EW in Space Operations must be considered. Most operations in space beyond uncontested communications, physical maneuvering, and uncontested EM collection involve some form of EW. Electronic Warfare’s Role Since cyberspace requires both wired and wireless links to in Cyberspace Operations transport information, both offensive and defensive cyberspace operations may require use of the EMS for the enabling of effects in cyberspace. Due to the complementary nature and potential synergistic effects of EW and computer network operations, they must be coordinated to ensure they are applied to maximize effectiveness. Electronic Warfare’s EW produces NAVWAR effects by protecting or denying Relationship to Navigation transmitted global navigation satellite system or other radio Warfare navigation aid signals. Directed Energy DE is an umbrella term covering technologies that produce concentrated EM energy and atomic or subatomic particles. A DE weapon is a system using DE primarily as a means to incapacitate, damage, disable, or destroy enemy equipment, facilities, and/or personnel. Intelligence and The distinction between whether a given asset is Electronic Warfare performing an ES mission or an intelligence mission is Support determined by who tasks or controls the collection assets, what they are tasked to provide, and for what purpose they are tasked. ES and signals intelligence (SIGINT) operations often share the same or similar assets and resources, and may be tasked to simultaneously collect information that meets both requirements. ix Case 1:19-cv-00612-WES-PAS Document 18-1 Filed 04/10/20 Page 7 of 8 PageID #: 112 U.S. Army Weapons-Related Directed Energy (DE) Programs: Background and Potential Issues for Congress Andrew Feickert Specialist in Military Ground Forces February 12, 2018 Congressional Research Service 7-5700 www.crs.gov R45098 Case 1:19-cv-00612-WES-PAS Document 18-1 Filed 04/10/20 Page 8 of 8 PageID #: 113 U.S. Army Weapons-Related Directed Energy (DE) Programs Why This Issue Has Been Important to Congress Congress has had a long-standing interest in Department of Defense (DOD) efforts to develop directed energy (DE) weapons. Past DOD programs, such as the U.S. Air Force’s Airborne laser (ABL) program and the Reagan-era Strategic Defense Initiative (SDI), and current programs, such as the U.S. Navy’s Laser Weapon System (LaWS),1 have been subject to rigorous congressional oversight. Interest in U.S. military DE efforts in Congress resulted in the establishment of the Congressional Directed Energy Caucus in November 2011 to oversee DOD DE activities. With a number of U.S. Army weapons-related DE programs showing promise during concept demonstrations and their potential relevance in addressing a number of current and emerging threats to U.S. ground forces, congressional oversight could focus on programmatic developments and timelines as well as related authorization and appropriations issues. What Are DE Weapons? According to DOD DE is an umbrella term covering technologies that produce concentrated electromagnetic (EM) energy and atomic or subatomic particles. A DE weapon is a system using DE primarily as a means to incapacitate, damage, disable, or destroy enemy equipment, facilities, and/or personnel. Directed-energy warfare (DEW) is military action involving the use of DE weapons, devices, and countermeasures to incapacitate, cause direct damage or destruction of adversary equipment, facilities, and/or personnel, or to determine, exploit, reduce, or prevent hostile use of the electromagnetic spectrum (EMS) (see Figure 1) through damage, destruction, and disruption. It also includes actions taken to protect friendly equipment, facilities, and personnel and retain friendly use of the EMS. With the maturation of DE technology, weaponized DE systems are becoming more prolific, powerful, and a significant subset of the electronic warfare (EW) mission area. DE examples include active denial technology, lasers, radio frequency (RF) weapons, and DE anti-satellite and high-powered microwave (HPM) weapon systems. 2 1 For additional information on the Navy’s Laser Weapon System see CRS Report R44175, Navy Lasers, Railgun, and Hypervelocity Projectile: Background and Issues for Congress, by Ronald O'Rourke. 2 Joint Chiefs of Staff, Electronic Warfare, Joint Publication 3-13.1, February 8, 2012, p. 1-16. Congressional Research Service 1 
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