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       1 JOSEPH MARTIN MCGHEE P.O. Box 91 2 Flagstaff, AZ 86002 Tel: (928) 600-0954 3 mcghee.v.city.of.flagstaff.et.al@gmail.com Petitioner, in Pro Per 4 5 6 IN THE SUPREME COURT 7 STATE OF ARIZONA 8 JOSEPH MARTIN MCGHEE, No. 9 Petitioner, VERIFIED ORIGINAL PETITION FOR A 10 v. SPECIAL ACTION 11 PAUL DEASY, in his official capacity as Mayor of the City of Flagstaff; THE 12 CITY OF FLAGSTAFF, 13 Respondents, 14 and 15 DOUG DUCEY, in his official capacity as Governor of the State of Arizona, 16 Real Party in Interest. 17 18 19 20 21 22 23 24 25 26 27 28 1 Verified Original Petition For A Special Action TABLE OF CONTENTS 1 TABLE OF AUTHORITIES……………………………………………………4 2 INTRODUCTION……………………………………………………………….7 3 PARTIES………………………………………………………………..……….7 4 JURISDICTIONAL STATEMENT………………………………...……...……7 5 I. JURISDICTION………………………………………………...…………7 6 II. PETITIONER HAS STANDING………………………………………….8 7 III. THIS COURT IS THE PROPER VENUE FOR THESE CLAIMS….……9 8 IV. CONCLUSION…………………………………………………………...10 9 ISSUES PRESENTED…………………...…………………………………….11 10 STATEMENT OF FACTS………...…………………………………………..11 11 ARGUMENT…...…………………………………………………………...…13 12 I. The “Religious Exemption” Provision Of The Proclamation 13 Violates At Least Two Separate Clauses Of The Arizona Constitution……...……………………………………………………..…13 14 A. It Violates Article 2, § 13: 15 The “Equal Privileges And Immunities” Clause…………….……13 16 B. It Violates Article 4, Part 2, § 19: The “Local Or Special Laws” Clause…………………..…….……14 17 II. The “Business Enforcement” Provision Of The Proclamation’s 18 “Face Covering Requirement” Is Unsupported By Arizona Law And Is Unconstitutional……....………...………..……...………………..15 19 A. It Unlawfully Delegates Authority To, And Coerces, 20 Private Parties To Perform Law Enforcement Functions………….15 21 B. It Unreasonably Subjects Private Parties To Liability For Civil Rights Violation Under 42. U.S.C. § 1983…………...…17 22 1. The Private Party State Actor “Close Nexus” Test…………18 23 24 2. The Private Party State Actor “Public Function” Test…...…19 25 C. It Violates Two Separate Clauses Of The Arizona Constitution: Article 2, § 13: Equal Privileges And 26 Immunities”; And Article 4, Part 2, § 19: “Local Or Special Laws”; Because Private Parties Are Not Generally 27 28 2 Verified Original Petition For A Special Action Entitled To A Qualified Immunity Defense To § 1983 1 Claims……………………………………………………………...20 2 III. Respondents Lack Any Statutory Authority To Declare A Local Emergency, Or Enforce Any Proclamation(s), Based Upon The 3 Covid-19 Pandemic……………………………………………...……..…23 4 A. Requirements Under Arizona Law For A Declaration Of Local Emergency………………………..…………….……..…24 5 6 B. Respondents’ Declaration Of Local Emergency Is Not Supported By Arizona Law…………………..……………………25 7 IV. Respondents Lack Any Lawful Authority To Create Or Enforce 8 A “Face Covering Requirement”………………………………....……...27 9 A. The Governor Cannot Assume A Non-Existent Authority………...27 10 B. The Governor Cannot Delegate A Non-Existent Authority……….28 11 CONCLUSION……………………………………………………………..….30 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 28 3 Verified Original Petition For A Special Action 1 TABLE OF AUTHORITIES 2 CASES 3 Armory Park Neighborhood Ass’n v. Episcopal Cmty. Servs. in Ariz., 148 Ariz. 1, 6, 712 P.2d 914, 919 (1985)…………………………………9 4 Bernal v. Fainter, 467 U.S. 216 (1984)………………………………………………………13 5 Big D Const. Corp v. Ct. App. for State of Ariz., Div. One, 163 Ariz. 560, 566, 789 P.2d 1061, 1067 (1990)…………………..…14, 22 6 Biggs v. Cooper, 323 P.3d 1166, 234 Ariz. 515, 685 Ariz. Adv. Rep. 48 7 (Ariz. Ct. App. 2014)………………………………………………..……10 Blum v. Yaretsky, 8 457 U.S. 991 (1982)………………………………………………………19 Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 9 531 U.S. 288, 298 (2001)………………………………………………18 Dobson v. State ex rel. Comm’n on Appellate Court Appointments, 10 233 Ariz. 119, 121, ¶ 7, 309 P.3d 1289, 1291 (2013)……………….…..…8 Estate of Clark v. Walker, 11 865 F.3d 544, 551 (7th Cir. 2017)……………………………………..…21 Farmers Insurance Group v. Worth Insurance Co., 12 8 Ariz. App. 69, 443 P.2d 431 (1968)………………………………..…….9 Filarsky v. Delia, 13 566 U.S. 377 (2012)………………………………………………….…...21 Focus on the Family v. Pinellas Suncoast Transit Auth., 14 344 F.3d 1263, 1277 (11th Cir. 2003)……………………………………18 Forty-Seventh Legislature v. Napolitano, 15 213 Ariz. 482, 143 P.3d 1023 (Ariz. 2006)……………………………….10 Frye v. South Phx. Volunteer Fire Co., 16 224 P.2d 651, 654 (Ariz. 1950)………………………………………...23 Harper v. Canyon Land Dev., LLC, 17 200 P.3d 1032, 1033 (Ariz. Ct. App. 2008)………………………………23 Hull v. Albrecht, 18 192 Ariz. 34, 36 (1998)…………………………………………….……..10 Ingram v. Shumway, 19 164 Ariz. 514, 516, 794 P.2d 147, 149 (1990)………………...……...8 Jett v. City of Tucson, 20 882 P.2d 426, 430 (Ariz. 1994)…………………………………………...23 Kenyon v. Hammer, 21 142 Ariz. 69 (1984)………………………………………………...…13, 21 Lugar v. Edmondson Oil Co., 22 457 U.S. 922 (1982)………………………………………………………17 McGowan v. Maryland, 23 366 U.S. 420, 425, 81 S. Ct. 1101, 1105, 6 L. Ed. 2D 393 (1961)…...…..14 Merrill v. Phelps, 24 52 Ariz. 526, 529, 84 P.2d 74, 76 (1938)…...……………………………...9 Pearson v. Callahan, 25 555 U.S. 223, 231 (2009)…………………………………………………20 Perini Land and Dev. Co. v. Pima Cnty., 26 825 P.2d 1, 4 (Ariz. 1992)…………………...……………………………23 Pierson v. Ray, 27 28 4 Verified Original Petition For A Special Action 386 U.S. 547 (1967) ………………………………...……………………20 1 Pinetop-Lakeside Sanitary Dist. v. Ferguson, 129 Ariz. 300, 302, 630 P.2d 1032, 1034 (1981)…………………………25 2 Randolph v. Groscost, 195 Ariz. 423, 425, ¶ 6, 989 P.2d 751, 753 (1999)………………………9 3 Republic Inv. Fund I v. Town of Surprise, 166 Ariz. 143, 148 (Ariz. 1990)………………………………………15, 22 4 Richardson v. McKnight, 521 U.S. 399, 404 (1997)…………………………………………………21 5 Rios v. Symington, 172 Ariz. at 5, 833 P.2d at 22.3, 5, 833 P.2d 20, 22 (1992)………………10 6 State v. Garza Rodriguez, 791 P2d 633, 637 (Ariz. 1990)………………...………………………….23 7 State v. Salazar-Mercado, 325 P.3d 996, 998 (Ariz. 2014)………………...…………………………24 8 State v. Slayton, 154 P.3d 1057, 1060 (Ariz. Ct. App. 2007)………………………………15 9 State Comp. Fund v. Symington, 174 Ariz. 188, 194, 848 P.2d 273, 279 (1993)……………………………13 10 Stout v. Taylor, 311 P.3d 1088, 1091 (Ariz. Ct. App. 2013)………………………………24 11 Terry v. Adams, 345 U.S. 461 (1953)………………………………………………………19 12 Town of Gilbert v. Maricopa County, 213 Ariz. 241,246, 141 P.3d 416, 421 (App. 2006)………………………14 13 Tucson Unified Sch. Dist. v. Borek ex rel. Cnty. of Pima, 322 P.3d 181, 185 (Ariz. Ct. App. 2014)…..…………………………24, 27 14 Wyatt v. Cole, 504 U.S. 158, 168 (1992)…………………………………………………20 15 CONSTITUTIONAL PROVISIONS 16 Ariz. Const. 17 Art. 2, § 13……………………………………………….…………...13, 21 Ariz. Const. 18 Art. 4, Part 2, § 19………………………………………..……………….22 Ariz. Const. 19 Art. 5…………………………………………………….………………..29 Ariz. Const. 20 Art. 6, § 5….……………………………………………..………………...7 21 ARIZONA STATUTES 22 A.R.S. § 11-441……………………...…………………………………………17 A.R.S. § 12-1801……………………….………………………………………..7 23 A.R.S. § 12-1831…………………………………………….…………………..7 A.R.S. § 12-1832………………………...……………………………………....9 24 A.R.S. § 13-105……………………………………………………………..….17 A.R.S. § 26-301…………………………………………………………….24, 25 25 A.R.S. § 26-303……………………………………………….……………27, 28 A.R.S. § 26-307………………………………………………………….…28, 29 26 A.R.S. § 26-311………………………………………………………….....25, 26 A.R.S. § 26-316………………………………………………………………...16 27 28 5 Verified Original Petition For A Special Action A.R.S. § 26-317………………………………….…………………………15, 19 1 A.R.S. § 36-787……………………………..……………………………...27, 28 A.R.S. § 38-1101……………………………..………………………………...16 2 A.R.S. § 41-1822…………………...……………………...…………………...16 A.R.S. § 41-1823…………………..…………………………………….……..17 3 FEDERAL STATUTES 4 42. U.S.C. § 1983………………………………………………………………17 5 42 U.S.C § 5195c…………………...………………………………………….29 6 OTHER AUTHORITIES 7 Katherine Hollist, A House Divided: Statutory Interpretation Problems Exemplified 8 by Whitman I, Montgomery, and Whitman II, 56 ARIZ. L. REV. 1228 (2014)……………………………………..…………..23 9 Athina Pentsou, 10 Assertion of Qualified Immunity by Private State Actors After Filarsky: An Application to the Employees of Prison Health 11 Care Contractors, 43 S. ILL. UNIV. L. J. 361 (2019)..………………………………..…………...20 12 Frank H. Stoy, 13 Comment, Should Outside Counsel Be Left Out in the Cold? An Examination of Opposing Standards Regarding Qualified Immunity: 14 Delia v. City of Rialto and Cullinan v. Abramson, 50 DUQ. L. REV. 645, 645– 46 (2012)…………………………………………20 15 16 17 18 19 20 21 22 23 24 25 26 27 28 6 Verified Original Petition For A Special Action INTRODUCTION 1 The Covid-19 pandemic has created new challenges for government 2 officials and agencies – perhaps never before seen in American history – in 3 combating its spread. Nevertheless, these efforts do not grant elected officials 4 carte blanche to enact any and every regulation ostensibly in the interest of 5 “public health.” Lawful statutory authority must still guide every decision made, 6 and every regulation enacted, by these cities in this effort. There is no “Covid- 7 19 exception” to the Arizona Constitution. 8 This Petition raises important constitutional questions, and questions of 9 statutory authority, as to Arizona cities’ responses to this pandemic. Questions 10 which are only appropriately addressed in this Court. 11 PARTIES 12 Petitioner is an Arizona citizen and a person residing within the city limits 13 of Flagstaff. 14 Respondents are Paul Deasy, in his official capacity as the Mayor of the 15 City of Flagstaff, and the City of Flagstaff, a political subdivision. 16 Real party in interest is Doug Ducey, in his official capacity as Governor of 17 the State of Arizona. 18 JURISDICTIONAL STATEMENT 19 I. JURISDICTION 20 This Court has original jurisdiction of mandamus, injunction and other 21 extraordinary writs to public officers. Ariz. Const. Art. 5, § 5(1). Petitioner 22 seeks a writ of injunction and declaratory relief against a public officer under 23 A.R.S. §§ 12-1801,12-1831, respectively, and presents a question appropriate 24 for special action: whether the Respondents have proceeded or are threatening to 25 proceed without or in excess of jurisdiction or legal authority. Ariz. R. P. Spec. 26 Act. 3(b). The City of Flagstaff is joined as a defendant to ensure that any 27 28 7 Verified Original Petition For A Special Action 1 adjudication in favor of Petitioner will be binding upon all departments, officers, 2 agents, and employees of the City. 3 This is therefore a “special action.” Ariz. R. P. Spec. Act. 1(a) (“Relief 4 previously obtained against a body, officer, or person by writs of certiorari, 5 mandamus, or prohibition in the trial or appellate courts shall be obtained in an 6 action under this Rule”). Special actions may be brought “in any appellate 7 court” including in the Supreme Court. Ariz. R. P. Spec. Act. 7(a)-(b). 8 Because of Respondents’ unconstitutional edicts Petitioner is now placed at 9 immediate risk of serious injury in the form of: (1) unlawful arrest, prosecution, 10 and fine and/or imprisonment; and (2) violations of his civil rights under the 11 Arizona and United States Constitutions by Respondents’ private party state 12 actor accomplices. Moreover, the “face covering requirement” of the 13 Proclamation lacks any explicit expiration date. These risks to Petitioner may 14 therefore continue unabated and indefinitely without intervention by this Court. 15 Special action jurisdiction is appropriate here because this case requires an 16 immediate and final resolution. See Ingram v. Shumway, 164 Ariz. 514, 516, 17 794 P.2d 147, 149 (1990) (accepting special action jurisdiction when the 18 case required “final resolution in a prompt manner”). 19 II. PETITIONER HAS STANDING 20 "Under Arizona’s Constitution, standing is not jurisdictional, but 21 instead is a prudential doctrine requiring “a litigant seeking relief in the 22 Arizona courts [to] first establish standing to sue.” See e.g. Dobson v. State ex 23 rel. Comm’n on Appellate Court Appointments, 233 Ariz. 119, 121, ¶ 7, 309 24 P.3d 1289, 1291 (2013) (finding “special action jurisdiction [was] appropriate 25 because the petition present[ed] purely legal questions of statewide 26 importance that turn on interpreting Arizona’s Constitution.”). 27 28 8 Verified Original Petition For A Special Action 1 Petitioner’s standing here is implicit under the Arizona Uniform 2 Declaratory Judgments Act. A.R.S. § 12-1832 (“Any person … whose rights, 3 status or other legal relations are affected by a statute [or] municipal ordinance 4 … may have determined any question of construction or validity arising under 5 the ... statute [or] ordinance, [] and obtain a declaration of rights, status or other 6 legal relations thereunder.”); C.f. Merrill v. Phelps, 52 Ariz. 526, 529, 84 P.2d 7 74, 76 (1938) (noting that action under the declaratory judgment statute was 8 “simplest and the best way” of resolving conflicting claims regarding 9 statutory and constitutional authority of public officials); Farmers Insurance 10 Group v. Worth Insurance Co., 8 Ariz. App. 69, 443 P.2d 431 (1968) (noting 11 that "[i]n order to have an appealable interest in a judgment, the judgment must 12 … bear directly upon one or more of his personal interests; there must be a 13 substantial grievance [] a denial of some personal or property right or the 14 imposition of a substantial burden or obligation.”); Armory Park Neighborhood 15 Ass’n v. Episcopal Cmty. Servs. in Ariz., 148 Ariz. 1, 6, 712 P.2d 914, 919 16 (1985) ("In addressing the question of standing, therefore, we are confronted 17 only with questions of prudential or judicial restraint.") (citing State v. B Bar 18 Enterprises, 133 Ariz. 99, 649 P.2d 978 (1982)). 19 III. THIS COURT IS THE PROPER VENUE FOR THESE CLAIMS 20 Accepting special action jurisdiction is highly discretionary with the 21 reviewing court. Randolph v. Groscost, 195 Ariz. 423, 425, ¶ 6, 989 P.2d 751, 22 753 (1999). “Special action jurisdiction is generally appropriate in matters 23 of statewide importance, where the issues presented are purely legal 24 questions or, as here, the issues presented ‘turn on interpreting 25 Arizona’s Constitution.’” Biggs v. Cooper, 323 P.3d 1166, 234 Ariz. 515, 685 26 Ariz. Adv. Rep. 48 (Ariz. Ct. App. 2014); Forty-Seventh Legislature v. 27 28 9 Verified Original Petition For A Special Action 1 Napolitano, 213 Ariz. 482, 143 P.3d 1023 (Ariz. 2006) (accepting special action 2 jurisdiction for "issue[] presented [that is] of public importance: limiting the 3 actions of each branch of government to those conferred upon it by the 4 constitution is essential to maintaining the proper separation of powers."); Rios 5 v. Symington, 172 Ariz. at 5, 833 P.2d at 22.3, 5, 833 P.2d 20, 22 (1992) ("In 6 limited circumstances, a judicial proceeding by way of special action may be 7 appropriate to test the constitutionality of executive conduct.”). 8 Petitioner has brought this Petition to this Court because this Court is the 9 appropriate venue to resolve this matter. Many cities have enacted face covering 10 requirements which are substantially the same as Respondents, leaving millions 11 of Arizonans to face the same risk of injury as Petitioner now faces. This 12 Petition “presents important issues of obvious statewide significance.” Hull v. 13 Albrecht, 192 Ariz. 34, 36 (1998). In addition to the reasons as set forth above 14 this special action is not appropriately-brought in the Superior Court because an 15 appeal by the non-prevailing party is a near-certainty. It is very likely therefore 16 that this case would eventually end up before this Court regardless. Accepting 17 special action jurisdiction by this Court saves effort, time, and taxpayer money. 18 IV. CONCLUSION 19 Petitioner is an Arizona citizen presenting purely legal questions in a 20 cognizable special action claim, in a case presenting important issues of obvious 21 statewide significance, and which requires an immediate and final resolution by 22 the Arizona Supreme Court. This Court should therefore accept special action 23 jurisdiction over this matter. 24 25 26 27 28 10 Verified Original Petition For A Special Action 1 ISSUES PRESENTED 2 (1) Whether the “religious exemption” to the “face covering 3 requirement” provision of Respondents’ Proclamation Under Declaration of 4 Local Emergency violates the Arizona Constitution. 5 (2) Whether Respondents’ have proceeded without or in excess of legal 6 authority by requiring businesses and private venues to enforce the “face 7 covering requirement” provision of of Respondents’ Proclamation Under 8 Declaration of Local Emergency. 9 (3) Whether the “businesses and private venues” enforcement provision 10 of Respondents’ Proclamation Under Declaration of Local Emergency violates 11 the Arizona Constitution. 12 (4) Whether Respondents have proceeded without or in excess of legal 13 authority by declaring a local emergency based upon the Covid-19 pandemic. 14 (5) Whether Respondents have proceeded without or in excess of legal 15 authority by creating and/or enforcing a “face covering requirement” subsequent 16 to their Covid-19 Declaration of Local Emergency. 17 STATEMENT OF FACTS 18 On March 15, 2020, Coral Evans, then-mayor of the City of Flagstaff, 19 issued a proclamation under A.R.S. § 26-311 declaring that “a local emergency 20 now exists in the City of Flagstaff” related to “the novel coronavirus, Covid- 21 19.” 22 On June 17, 2020, Governor Ducey issued Executive Order 2020-40 23 setting forth that “a county, city or town may, based upon conditions of its 24 jurisdiction, adopt policies regarding the wearing of face coverings in public for 25 the purposes of mitigating the spread of COVID-19.” (Ex. 1) 26 27 28 11 Verified Original Petition For A Special Action 1 On June 18, 2020, Coral Evans, then-mayor of the City of Flagstaff, 2 pursuant to Executive Order 2020-40, issued an updated proclamation under 3 A.R.S. § 26-311, (“Proclamation”), (Ex. 2), adding: “The Mayor’s March 16 4 Proclamation is hereby amended to add the following: ‘Section 10. Face 5 Coverings’ — a requirement for the wearing of face coverings in public places”, 6 (“face covering requirement”) setting forth that: 7 “Each person five (5) years of age and older must wear a Face Covering when in a Public Place in the City of Flagstaff, except as follows: 8 9 i. A person is not required to wear a Face Covering in a Public Place: 10 1. when able to maintain adequate Social Distancing; 11 2. when that person cannot wear a Face Covering because of a 12 medical condition, mental health condition, or developmental disability, or is unable to remove the Face Covering without 13 assistance. No proof of a medical order or directive is required except that an employer may require such 14 documentation from an employee in accordance with state and federal law; 15 3. when a person’s religious beliefs prevent the person from 16 wearing a Face Covering. 17 4. when a person is eating or drinking in a Public Place; 18 5. when a person’s use of a Face Covering is exempted under any federal, state, or local laws and regulations, including but 19 not limited to the Occupational Safety requirements and standards; and Health Administration (OSHA) 20 6. when a person is in a setting where it is not practical or 21 feasible to wear a face covering, such as when receiving or rendering emergency, medical, or dental services and 22 treatments, or while swimming.” 23 With regard to the face covering requirement, the Proclamation 24 additionally set forth that: 25 “Private businesses and venues shall enforce this proclamation by 26 asking any person failing to comply with the emergency proclamation to leave their premises. Business owners are not liable 27 28 12 Verified Original Petition For A Special Action for members of the public who are in violation of this proclamation 1 and refuse to leave their establishment when asked.” 2 ARGUMENT 3 I. The “Religious Exemption” Provision Of The Proclamation Violates 4 At Least Two Separate Clauses Of The Arizona Constitution 5 Petitioner does not in any manner assert that the Proclamation’s “face 6 covering requirement” is constitutional. Nor does he assert that the religious 7 exemption itself is prima facie unconstitutional. The issue at hand is whether or 8 not the religious exemption as applied violates the the Arizona Constitution. 9 According to well-settled case law, it does. 10 A. It Violates Article 2, § 13: The “Equal Privileges And 11 Immunities” Clause 12 The Equal Privileges and Immunities Clause of the Arizona Constitution 13 provides that: “No law shall be enacted granting to any citizen, class of citizens, 14 or corporation other than municipal, privileges or immunities which, upon the 15 same terms, shall not equally belong to all citizens or corporations.” Ariz. 16 Const. Art. 2, § 13. This is a fundamental right that triggers strict scrutiny. 17 Kenyon v. Hammer, 142 Ariz. 69 (1984) (rejecting rational basis test and 18 applying strict scrutiny review to Equal Privileges and Immunities Clause) 19 To survive strict scrutiny, the state must show that the statute is necessary 20 to achieve the compelling state interest "by the least restrictive means practically 21 available." Id.; See also Bernal v. Fainter, 467 U.S. 216 (1984). If there is not a 22 legitimate basis for the classification, or the classification does not further the 23 goal it was intended to achieve, it is unconstitutional. See State Comp. Fund v. 24 Symington, 174 Ariz. 188, 194, 848 P.2d 273, 279 (1993). 25 Even if this Court were to instead (improperly) apply a "rational basis" test 26 to the religious exemption it still fails because the exemption is “wholly 27 28 13 Verified Original Petition For A Special Action 1 irrelevant to the achievement of the state's objective." McGowan v. Maryland, 2 366 U.S. 420, 425, 81 S. Ct. 1101, 1105, 6 L. Ed. 2d 393 (1961). The objective 3 of the “face covering requirement” is ostensibly to prevent the spread of Covid- 4 19. The “religious exemption” is irrelevant to the achievement of this objective 5 and in fact appears to work the opposite effect. 6 The application of an arbitrary classification between persons who are 7 required to wear “face coverings” and those who are not, and which not only 8 does not advance a legitimate interest of the Proclamation’s “face covering 9 requirement” but actually appears to run directly contrary to it, is 10 unconstitutional. 11 12 B. It Violates Article 4, Part 2, § 19: The “Local Or Special Laws” Clause 13 The Arizona Constitution provides that “No local or special laws shall be 14 enacted … [g]ranting to any … individual, any special or exclusive privileges 15 [or] immunities”. Ariz. Const. Article 4, Part 2, § 19 16 An unconstitutional local law “applies only to certain members of a class 17 or to an arbitrarily defined class which is not rationally related to a legitimate 18 legislative purpose.” Town of Gilbert v. Maricopa County, 213 Ariz. 241,246, 19 141 P.3d 416, 421 (App. 2006). A law may violate both the Special Law Clause 20 and the Equal Privileges and Immunities Clause if “it preferentially and 21 arbitrarily includes a class … to the exclusion of all others, or improperly denies 22 a benefit to a class.” Big D Const. Corp v. Ct. App. for State of Ariz., Div. One, 23 163 Ariz. 560, 566, 789 P.2d 1061, 1067 (1990) (quoting Ariz. Downs v. Ariz. 24 Horsemen's Found., 130 Ariz. 550, 557, 637 P.2d 1053, 1060 (1981)). 25 The arbitrary discrimination in this instance imposed by the religious 26 exemption to the “face covering requirement” which us “in favor of a person or 27 28 14 Verified Original Petition For A Special Action 1 class by granting them a special or exclusive immunity, privilege, or franchise” 2 is unconstitutional. Republic Inv. Fund I v. Town of Surprise, 166 Ariz. 143, 148 3 (Ariz. 1990) (citing Arizona Downs v. Arizona Horsemen's Foundation, 130 4 Ariz. 550, 557, 637 P.2d 1053, 1060 (1981)) (emphasis in original). 5 6 II. The “Business Enforcement” Provision Of The Proclamation’s “Face Covering Requirement” Is Unsupported By Arizona Law And Is 7 Unconstitutional 8 A. It Unlawfully Delegates Authority To, And Coerces, Private 9 Parties To Perform Law Enforcement Functions 10 “Each person five (5) years of age and older must wear a Face Covering when in a Public Place in the City of Flagstaff…” 11 “In compliance with Executive Order No. 2020-40, enforcement of this 12 proclamation shall focus first on education and providing guidance issued by the CDC and Arizona Department of Health Services to 13 promote health and safety as well as to further contain the spread of COVID-19. Individuals shall also be given an opportunity to comply 14 with the proclamation before any enforcement action is taken. Continued failure to comply with an emergency proclamation is a misdemeanor 15 under A.R.S, §26-317” 16 “Private businesses and venues shall enforce this proclamation by asking any person failing to comply with the emergency proclamation to leave 17 their premises. Business owners are not liable for members of the public who are in violation of this proclamation and refuse to leave their 18 establishment when asked.” (emphasis added). 19 “Any person who violates any provision of this chapter or who knowingly 20 fails or refuses to obey any lawful order or regulation issued as provided in this 21 chapter shall be guilty of a class 1 misdemeanor.” A.R.S. § 26-317. Applying 22 strict construction of the plain language of the “private businesses and venues” 23 provision, as this Court is required to do, holds that it is a crime for private 24 business or venue to refuse, or even to unknowingly fail, to enforce this 25 provision.1 See State v. Slayton, 154 P.3d 1057, 1060 (Ariz. Ct. App. 2007) 26 1 Violation of any part of the “face covering requirement,” to include the “business enforcement,” provision is clearly a general intent crime. See Morissette 27 28 15 Verified Original Petition For A Special Action 1 (“[W]e look first to the plain language of the statute, then to its context and 2 history”). 3 Nevertheless, under A.R.S. § 26-316 it is not “private businesses and 4 venues” who are explicitly-granted the authority to enforce A.R.S. § 26-317. 5 Unsurprisingly it is “[t]he law enforcing authorities of the state and political 6 subdivisions [who] shall enforce orders, rules and regulations issued pursuant to 7 [A.R.S. § 26-317].” A.R.S. § 26-316. And while A.R.S. § 26-316 does not 8 explicitly-prohibit persons other than “the law enforcing authorities of the state 9 and political subdivisions” from enforcing this law, this fact is nevertheless 10 implicit in light of numerous other Arizona statutes. 11 Title 41, Chapter 12, Article 8, of the Arizona Revised Statutes, establishes 12 the Arizona Peace Officers Standards and Training (“AZ POST”) Board, and 13 grants AZ POST the authority to prescribe the minimum qualifications, and 14 minimum standards for training, to conduct investigations into the conduct, and 15 to enforce compliance with these standards, for all peace officers in Arizona. 16 See A.R.S. § 41-1822. “Private businesses and venues” are not subject to AZ 17 POST requirements. 18 A “law enforcement officer” is defined under Arizona law as “[a]n 19 individual, other than a probationary employee, who is certified by the Arizona 20 peace officer standards and training board.” A.R.S. § 38-1101(8) (emphasis 21 added). “Private businesses and venues” are not “law enforcement officers.” 22 “Except for agency heads duly elected as required by the constitution and 23 persons given the authority of a peace officer pursuant to section 8-205, 11-572, 24 v. United States, 342 U.S. 246 (1952)(noting differences between crimes of 25 general and specific intent); c.f. People v. Roby, 52 Mich. 577, 579, 18 N.W. 365, 366 (1884)("Many statutes which are in the nature of police regulations, as this is, impose criminal penalties irrespective of any intent to violate them, the purpose 26 being to require a degree of diligence for the protection of the public which shall render violation impossible") (emphasis added). 27 28 16 Verified Original Petition For A Special Action 1 12-253, 13-916 or 22-131, no person may exercise the authority or perform the 2 duties of a peace officer unless he is certified by [AZ POST].” A.R.S. § 41- 3 1823(B) (emphasis added). A "peace officer" is any person vested by law with a 4 duty to maintain public order and make arrests and includes a constable. A.R.S. 5 § 13-105(29) (emphasis added). “Private businesses and venues” are not “peace 6 officers.” 7 Arizona law does indeed grant certain elected officials the authority to 8 issue orders to private parties to assist them in law enforcement activities – 9 sheriffs – who possess the power to “command the aid of as many inhabitants of 10 the county as the sheriff deems necessary” in the execution of his or her duties. 11 A.R.S. § 11-441(B). Regardless, no such power is granted to mayors or political 12 subdivisions under Arizona law and probably with very good reason. 13 Respondents lack any lawful constitutional or statutory authority to order 14 that “private businesses and venues shall enforce” the “face covering 15 requirement.” This provision is therefore void and unenforceable. 16 17 B. It Unreasonably Subjects Private Parties To Liability For Civil Rights Violation Under 42. U.S.C. § 1983 18 Section 1983 provides a federal cause of action for private parties 19 whose federal constitutional rights were violated by government employees, or 20 any other person acting “under color of state law.”2 21 It is well established that § 1983 creates civil liability not only for 22 government employees but also for other private individuals or entities 23 who are engaged in state actions. See e.g. Lugar v. Edmondson Oil Co., 457 24 2 42 U.S.C. § 1983 (2012) (“Every person who, under color of any 25 statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction 26 thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured . . . .”) 27 28 17 Verified Original Petition For A Special Action 1 U.S. 922 (1982) (holding that for private party § 1983 liability to exist the 2 "[c]onduct allegedly causing the deprivation of a constitutional right protected 3 against infringement by a State must be fairly attributable to the State.”); Focus 4 on the Family v. Pinellas Suncoast Transit Auth., 344 F.3d 1263, 1277 (11th 5 Cir. 2003) (reversing district court’s dismissal of private party § 1983 claim and 6 noting that “[s]ection 1983's state action requirement applies regardless of the 7 nature of the substantive deprivation being alleged”). 8 Under well-established Supreme Court precedent private parties can be 9 held liable for civil rights claims brought under § 1983. See e.g., Dennis v. 10 Sparks, 449 U.S. 24, 27 (1980) (“[T]o act ‘under color of’ state law for § 1983 11 purposes does not require that the defendant be an officer of the State. It 12 is enough that he is a willful participant in joint action with the State or its 13 agents.”); Adickes v. S. H. Kress & Co., 398 U.S. 144, 152 (1970) (finding a 14 restaurant owner acted under color of law because he “reached an 15 understanding” with a police officer to violate the plaintiff’s federal rights); 16 West v. Atkins, 487 U.S. 42, 50-51 (1988) (a private physician who 17 provides medical care to inmates acts under “color of state law” within the 18 meaning of section 1983); See also Brentwood Acad. v. Tenn. Secondary 19 Sch. Athletic Ass’n, 531 U.S. 288, 298 (2001). 20 Liability for a private party under § 1983 can be established under four 21 tests: (1) the “close nexus” test; (2) the “symbiotic relationship test”; (3) the 22 “joint action” test; and (4) the “public function” test. 23 1. The Private Party State Actor “Close Nexus” Test 24 A private party can be fairly said to be a state actor where “there is a 25 sufficiently close nexus between the state and the challenged action of the 26 [private] entity so that the action of the latter may fairly be treated as that of the 27 28 18 Verified Original Petition For A Special Action 1 state itself.” Blum v. Yaretsky, 457 U.S. 991 (1982) (holding “[a] State normally 2 can be held responsible for a private decision only when it has exercised 3 coercive power or has provided such significant encouragement that the choice 4 must in law be deemed to be that of the State”). 5 The Proclamation orders that “private businesses and venues shall enforce 6 [the face covering requirement]” and this order to enforce the “face covering 7 requirement” is imposed under threat of misdemeanor prosecution: “Continued 8 failure to comply with [the] … proclamation is a misdemeanor under A.R.S, § 9 26-317.” 10 Notwithstanding that the Proclamation states that “[b]usiness owners are 11 not liable for members of the public who are in violation of this proclamation 12 and refuse to leave their establishment when asked,” Respondents nevertheless 13 lack any authority to grant § 1983 immunity. 14 By their unequivocal demand under threat of criminal prosecution that 15 these private parties enforce the “face covering requirement” Respondents have 16 exercised coercive power. Private businesses and venues who enforce the “face 17 covering requirement” are state actors under the “close nexus” test and are 18 therefore liable under § 1983 for their conduct in enforcing the Proclamation. 19 2. The Private Party State Actor “Public Function” Test 20 Where the private party has been “delegated…a power traditionally 21 exclusively reserved to the State” a private party can be fairly said to be a state 22 actor. Terry v. Adams, 345 U.S. 461 (1953) (holding that a private party’s 23 administered election of public officials was a state action). 24 The Proclamation explicitly-tasks “private businesses and venues” with the 25 responsibility to enforce the “face covering requirement” the violation of which 26 is a class 1 misdemeanor. Criminal law enforcement is a power traditionally 27 28 19 Verified Original Petition For A Special Action 1 exclusively reserved to the State. Private businesses and venues who enforce the 2 “face covering requirement” are therefore state actors and liable under § 1983. 3 C. It Violates Two Separate Clauses Of The Arizona Constitution: Article 2, § 13: Equal Privileges And Immunities”; And Article 4, Part 4 2, § 19: “Local Or Special Laws”; Because Private Parties Are Not Generally Entitled To A Qualified Immunity Defense To § 1983 5 Claims 6 One of the most important and frequently raised defenses to § 1983 7 claims is qualified immunity.3 Qualified immunity shields executive officials 8 including police officers from civil liability so long as “their conduct does not 9 violate clearly established statutory or constitutional rights of which a 10 reasonable person would have known.” Pearson v. Callahan, 555 U.S. 223, 231 11 (2009) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)); see also 12 Pierson v. Ray, 386 U.S. 547 (1967) (holding that "[t]he defense of good faith 13 and probable cause … is also available in an action under § 1983"). 14 In order to assert a qualified immunity defense two conditions must first be 15 met: (1) the challenged conduct must not violate a clearly established statutory 16 or constitutional right; (2) that right must be clearly established in a way that a 17 reasonable person in the same position as the defendant would have been 18 aware that such right exists.4 19 The Supreme Court has addressed the private party qualified immunity to § 20 1983 claims in several cases, generally-holding that it is not a defense available 21 to private parties. See Wyatt v. Cole, 504 U.S. 158, 168 (1992) (denying 22 qualified immunity to private defendants noting that qualified immunity “acts to 23 24 3 Athina Pentsou, Assertion of Qualified Immunity by Private State Actors After Filarsky: An Application to the Employees of Prison Health 25 Care Contractors, 43 S. ILL. UNIV. L. J. 361 (2019). 4 Frank H. Stoy, Comment, Should Outside Counsel Be Left Out in the Cold? An Examination of Opposing Standards Regarding 26 Qualified Immunity: Delia v. City of Rialto and Cullinan v. Abramson, 50 DUQ. L. REV. 645, 645– 46 (2012). 27 28 20 Verified Original Petition For A Special Action 1 safeguard government, and thereby to protect the public at large, not to benefit 2 its agents ... private parties hold no office requiring them to exercise 3 discretion; nor are they principally concerned with enhancing the public 4 good ... [extension of the defense to] private parties would have no bearing on 5 whether public officials are able to act forcefully and decisively in their jobs 6 or on whether qualified applicants enter public service”); Richardson v. 7 McKnight, 521 U.S. 399, 404 (1997) (holding that qualified immunity defense 8 was not available “for certain private defendants, such as doctors or lawyers 9 who performed [private prison] services at the behest of the sovereign"); Estate 10 of Clark v. Walker, 865 F.3d 544, 551 (7th Cir. 2017) (holding that a privately 11 employed nurse working at a state prison facility was not eligible for 12 qualified immunity). But c.f. Filarsky v. Delia, 566 U.S. 377 (2012) (holding 13 that qualified immunity applied to a private attorney who was employed by the 14 city to conduct an internal affairs investigation). 15 Under the “business and private venues” enforcement provision of the 16 Proclamation, these private parties are required under threat of prosecution to 17 enforce the “face covering requirement.” However, unlike law enforcement 18 officers who enforce the “face covering requirement” a qualified immunity 19 defense to § 1983 claims is unavailable to these private parties. The “business 20 and private venues” enforcement provision is therefore a law “which, upon the 21 same terms, [does] not equally belong to all citizens or corporations.” 5 This 22 violates the “Equal Privileges and Immunizes Clause” of the Arizona 23 Constitution and implicates a right that triggers strict scrutiny. Kenyon v. 24 Hammer, 142 Ariz. 69 (1984). 25 26 5 Ariz. Const., Article 2, § 13. 27 28 21 Verified Original Petition For A Special Action 1 The Arizona Supreme Court distinguishes between the equal protection 2 and special/local law provisions of the Arizona Constitution: “Although similar 3 policies are involved, constitutional prohibitions against special legislation serve 4 a purpose distinguishable from equal protection provisions. Equal protection is 5 denied when the state unreasonably discriminates against a person or class. 6 Prohibited special legislation, on the other hand, unreasonably and arbitrarily 7 discriminates in favor of a person or class by granting them a special or 8 exclusive immunity, privilege, or franchise.” Republic Inv. Fund I v. Town of 9 Surprise, 166 Ariz. 143, 148 (Ariz. 1990) (citing Arizona Downs v. Arizona 10 Horsemen's Foundation, 130 Ariz. 550, 557, 637 P.2d 1053, 1060 (1981)) 11 (emphasis in original). 12 The “business and private venues” enforcement provision states that 13 “[b]usiness owners are not liable for members of the public who are in violation 14 of this proclamation and refuse to leave their establishment when asked.” Strict 15 construction of the plain wording of this provision holds that the grant of 16 immunity does not explicitly apply to employees of these businesses. Nor does it 17 apply to non-profit charities who are not businesses but are ostensibly “private 18 venues.” This provision therefore works a grant “to any corporation, association, 19 or individual, [an] immunit[y]” and violates the “Local or Special Laws” clause 20 of the Arizona Constitution.6 21 A statute may be held invalid under under both the equal protection and 22 special laws clauses of the Arizona constitution. Big D. Constr. Corp. v. Court 23 of Appeals, 789 P.2d 1061, 1071 (Ariz. 1990) . The “business and private 24 venues” enforcement provision of Respondents’ Proclamation satisfies both 25 standards. It is unconstitutional. 26 6 Ariz. Const., Article 4, Part 2, § 19. 27 28 22 Verified Original Petition For A Special Action III. Respondents Lack Any Statutory Authority To Declare A Local 1 Emergency, Or Enforce Any Proclamation(s), Based Solely Upon The Covid-19 Pandemic 2 3 Courts in Arizona favor a deferential approach to statutory interpretation 4 that gives weight to legislative intent and prioritizes cohesion between statutes. 7 5 See, e.g., Frye v. South Phx. Volunteer Fire Co., 224 P.2d 651, 654 6 (Ariz. 1950) (finding that courts must give meaning to individual clauses 7 wherever possible, and must also consider the law’s intended spirit and 8 purpose); see also Jett v. City of Tucson, 882 P.2d 426, 430 (Ariz. 1994) (“Our 9 primary purpose is to effectuate the intent of those who framed the 10 provision and, in the case of an amendment, the intent of the electorate 11 that adopted it.”). 12 The presumption by courts in Arizona is one of legislative competency – 13 that the legislature was not ignorant of any other statutes or the effect of a new 14 statute on the existing scheme when it enacts a law. See State v. Garza 15 Rodriguez, 791 P2d 633, 637 (Ariz. 1990) (“We presume that the legislature 16 knows the existing laws when it enacts or modifies a statute.”). 17 Courts therefore must undertake an analysis that begins with an 18 examination of the “plain meaning” of the statute and will generally only 19 explore alternative meanings when the plain language itself is unclear. Perini 20 Land and Dev. Co. v. Pima Cnty., 825 P.2d 1, 4 (Ariz. 1992) (“We look first to 21 the language of the provision, for if the constitutional language is clear, judicial 22 construction is neither required nor proper.”); Harper v. Canyon Land Dev., 23 LLC, 200 P.3d 1032, 1033 (Ariz. Ct. App. 2008) (“In construing rules, we give 24 effect to the plain meaning unless the language is ambiguous, or would 25 7 Katherine Hollist, A House Divided: Statutory Interpretation 26 Problems Exemplified by Whitman I, Montgomery, and Whitman II, 56 ARIZ. L. REV. 1228 (2014) 27 28 23 Verified Original Petition For A Special Action 1 create an absurd result[.]”) (citations omitted). Legislative intent may be 2 presumed from the plain language of the statute adopted by the legislature. 3 Stout v. Taylor, 311 P.3d 1088, 1091 (Ariz. Ct. App. 2013) (“Our goal is to 4 discern the intent of the drafters of the rule, and ‘we look to the plain language 5 of the statute or rule as the best indicator of that intent.’” (citation omitted). 6 Only when the plain language is unclear will courts look to alternative 7 methods of statutory construction. See Tucson Unified Sch. Dist. v. Borek ex rel. 8 Cnty. of Pima, 322 P.3d 181, 185 (Ariz. Ct. App. 2014) (“We ‘are not at liberty 9 to rewrite [a] statute under the guise of judicial interpretation.’”) (quoting New 10 Sun Bus. Park, LLC v. Yuma Cnty., 209 P.3d 179, 183 (Ariz. Ct. App. 2009))); 11 see also State v. Salazar-Mercado, 325 P.3d 996, 998 (Ariz. 2014) (finding a 12 statute ambiguous “because it can be reasonably read in two ways”). 13 A. Requirements Under Arizona Law For A Declaration Of Local Emergency 14 Arizona law defines a “local emergency” as: 15 “[T]he existence of conditions of disaster or of extreme peril to the safety 16 of persons or property within the territorial limits of a county, city or town, which conditions are or are likely to be beyond the control of the services, 17 personnel, equipment and facilities of such political subdivision as determined by its governing body and which require the combined efforts 18 of other political subdivisions.” A.R.S. § 26-301(10)(emphasis added). 19 Compare this to Arizona’s definition of "state of emergency" which (in 20 relevant part) is defined as: 21 “[T]he duly proclaimed existence of conditions of disaster or of extreme peril to the safety of persons or property within the state caused by … 22 epidemic … which are or are likely to be beyond the control of the services, personnel, equipment and facilities of any single county, city or 23 town, and which require the combined efforts of the state and the political subdivision.” A.R.S. § 26-301(15)(emphasis added). 24 25 26 27 28 24 Verified Original Petition For A Special Action 1 B. Respondents’ Declaration Of Local Emergency Is Not Supported By Arizona Law 2 3 Under Arizona law a “local emergency” and a “state of emergency” are not 4 the same. While “epidemic”8 is explicitly provided for as a basis for a 5 declaration by the governor of a “state of emergency” as defined under A.R.S. § 6 26-301(15), a “local emergency” as defined under A.R.S. § 26-301(10) contains 7 no such provision. 8 The constitutional language of A.R.S. § 26-301(10) in light of A.R.S. § 26- 9 301(15) is clear and judicial construction in this case is therefore neither 10 required nor proper. See Pinetop-Lakeside Sanitary Dist. v. Ferguson, 129 Ariz. 11 300, 302, 630 P.2d 1032, 1034 (1981) (noting that “When the language of a 12 statute is unambiguous, the statute must be given its plain and obvious 13 meaning.”) (citing Dewitt v. Magma Copper Company, 16 Ariz. App. 305, 492 14 P.2d 1243 (1972)). Even if one could somehow raise a plausible argument that 15 the plain language is unclear the legislative intent in defining “state of 16 emergency” and “local emergency” differently is elucidated by looking to the 17 statute that grants cities emergency powers pursuant to the declaration of a 18 “local emergency,” A.R.S. § 26-311: 19 “In addition to the powers granted by other provisions of the law or charter, whenever the mayor of an incorporated city or town or the 20 chairman of the board of supervisors for the unincorporated portion of the county, shall deem that an emergency exists due to fire, conflagration, 21 flood, earthquake, explosion, war, bombing, acts of the enemy or any other natural or man-made calamity or disaster or by reason of threats or 22 occurrences of riots, routs, affrays or other acts of civil disobedience which endanger life or property within the city, or the unincorporated areas of the 23 county, or portion thereof, the mayor or chairman of the board of supervisors, if authorized by ordinance or resolution, may by proclamation 24 declare an emergency or a local emergency to exist.” A.R.S. § 26-311(A) (emphasis added). 25 26 8 Which reasonably also includes “pandemic” – a geographically more- widespread epidemic. 27 28 25 Verified Original Petition For A Special Action “If an emergency is declared pursuant to [A.R.S. § 26-311(B)], the mayor 1 … shall, during such emergency, govern by proclamation and shall have the authority to impose all necessary regulations to preserve the peace and 2 order of the city … including but not limited to … [i]mposition of curfews in all or portions of the political subdivision … [o]rdering the closing of 3 any business … [c]losing to public access any public building, street, or other public place … [c]alling upon regular or auxiliary law enforcement 4 agencies and organizations within or without the political subdivision for assistance … [n]otifying the constitutional officers that the county office 5 for which they are responsible may remain open or may close for the emergency.” (emphasis added) A.R.S. § 26-311(B) (emphasis added). 6 Exactly as in A.R.S. § 26-301(10), and unlike A.R.S. § 26-301(15), there is 7 not a single mention of “epidemic” or “pandemic” anywhere to be found. Nor is 8 there a single mention to be found anywhere in the text of A.R.S. § 26-311(A) 9 related to “public health.” Preserving the “peace and order of the city” is not 10 rationally-related to public health no matter the extent of mental gymnastics one 11 performs. Neither likewise is the imposition of curfews, ordering the closing 12 businesses, closing public access to public buildings or streets, or calling upon 13 regular or auxiliary law enforcement agencies and organizations, rationally- 14 related to public health under the plain meaning of this statute. 15 If the legislature had intended for cities to be granted the power to declare a 16 “local emergency” and to have the authority to impose “all necessary 17 regulation” to protect public health, then these would have been clearly provided 18 for under the definition of “local emergency” in A.R.S. § 26-301(10), or by 19 explicit-mention in A.R.S. § 26-311, or by both. Instead, “public health” 20 provisions” are found in neither. The correct presumption therefore based upon 21 the plain language of these statutes is that the legislature never intended for 22 cities to manage pandemic responses. 23 As inconvenient as it may be for Respondents they are simply not 24 permitted under Arizona law to declare a “local emergency” or to govern by 25 proclamation due to the Covid-19 pandemic. Should this Court conclude 26 27 28 26 Verified Original Petition For A Special Action 1 otherwise it would be rewriting these statutes “under the guise of judicial 2 interpretation.” Borek ex rel. 3 IV. Respondents Lack Any Lawful Authority To Create Or Enforce A 4 “Face Covering Requirement” 5 A. The Governor Cannot Assume A Non-Existent Authority 6 The governor’s powers during disease epidemics are set forth under A.R.S. 7 §§ 26-303 and 36-787. During a state of emergency caused by epidemic or 8 pandemic, the governor, in consultation with the director of the department of 9 health services, may order mandatory medical examinations for exposed 10 persons, ration medicine and vaccines, provide for transportation of medical 11 support personnel and ill and exposed persons, and provide for procurement of 12 medicines and vaccines. A.R.S. § 36-787(B). 13 Additionally, during a state of emergency in which there is an occurrence 14 or the imminent threat a highly contagious and highly fatal disease with 15 transmission characteristics similar to smallpox, the governor, in consultation 16 with the director of the department of health services, may order treatment or 17 vaccination of persons who are diagnosed with illness resulting from exposure 18 or who are reasonably believed to have been exposed or who may reasonably be 19 expected to be exposed, and to isolate and quarantine persons. A.R.S. § 36- 20 787(C). 21 No part of A.R.S. §§ 36-787 or 26-303 however authorize the governor to 22 issue a “face covering requirement” and nothing in these statutes suggests that 23 ordering a “face covering requirement” is a power granted to the governor. Nor 24 is there a generic “catchall” substantively granting the governor power to order 25 “any other measures,” such as a “face covering requirement.” There in fact 26 exists exactly zero lawful authority for the governor to issue such an order. 27 28 27 Verified Original Petition For A Special Action 1 Moreover, the governor’s power to broadly-impose public health orders is 2 constrained by A.R.S. § 36-787 which requires consultation with the director of 3 the Department of Health Services in issuing such orders. Under a state of 4 emergency declared due to an epidemic or pandemic, it is the Department of 5 Health Services and not the governor who “has primary jurisdiction, 6 responsibility and authority for … planning and executing public health 7 emergency assessment, mitigation, preparedness response and recovery … [and] 8 [c]oordinating … mitigation initiatives[.]” A.R.S. § 36-787(A) (emphasis 9 added). 10 B. The Governor Cannot Delegate A Non-Existent Authority 11 During a State of Emergency the governor is permitted to empower cities 12 and towns to make, amend and rescind orders, rules and regulations necessary 13 for “emergency functions.” A.R.S. § 26-307(A). Still, no clearly-expressed 14 authority is granted to the governor under A.R.S. § 26-307(A) to order a “face 15 covering requirement” because this is not an “emergency function.” The 16 emergency powers granted to the governor under Title 26 are specific and a 17 power not clearly set forth under A.R.S. § 26-303 is non-existent. The 18 governor’s authority therefore to order a “face covering requirement” simply 19 doesn’t exist. 20 Subsequent to a declaration of emergency by the governor, Arizona law 21 provides that: 22 “[W]hen designated by the governor, and counties, cities and towns may make, amend and rescind orders, rules and regulations necessary for 23 emergency functions but such shall not be inconsistent with orders, rules and regulations promulgated by the governor.” 26-307(A) 24 25 “‘Emergency functions’ includes warning and communications services, relocation of persons from stricken areas, radiological defense, temporary 26 restoration of utilities, plant protection, transportation, welfare, public works and engineering, search or rescue, health and medical services, law 27 28 28 Verified Original Petition For A Special Action enforcement, fire fighting, mass care, resource support, urban search or 1 rescue, hazardous materials, food and energy information and planning and other activities necessary or incidental thereto.” A.R.S. § 26-301(5). 2 “Emergency functions” therefore deal with what would most appropriately 3 be classified as “critical infrastructure”9 and nothing in A.R.S. § 26-301(5) 4 suggests that a face covering is rationally related to critical infrastructure or is 5 “necessary for emergency functions.” While “face coverings” may comprise a 6 small portion of the “health and medical services” “emergency functions” 7 provided for under A.R.S. § 26-301(5), the exact same thing could be said for 8 anything even tangentially-related to “health and medical services” – to include 9 toothbrushes, dandruff shampoo, or breast implants. The authority of the 10 governor to impose, or delegate the authority to impose, a “face covering 11 requirement,” is – quite generously – a figment. 12 And to the extent that Executive Order 2020-40 purports to delegate this 13 wholly-imaginary authority to municipalities, it states as follows: 14 “Notwithstanding directives in Executive Order 2020-36, Stay Healthy, 15 Return Smarter, Return Stronger, regarding A.R.S. § 26-307, a county, city or town may, based on conditions in its jurisdiction, adopt policies 16 regarding the wearing of face coverings in public for the purpose of mitigating the spread of COVID-19. Any enforcement of such a policy 17 shall focus first on educating and working to promote best practices to accomplish the goal of mitigation. An individual shall be notified of the 18 provisions of this order or any policy adopted by a county, city or town and given an opportunity to comply prior to any enforcement 19 action being taken.” (emphasis added) 20 Notwithstanding that the governor himself has no power to order a 21 statewide “face covering requirement” neither likewise can he delegate such 22 “authority” to political subdivisions because it simply doesn’t exist. This is not 23 “tak[ing] care that the laws be faithfully executed.” Ariz. Const., Article 5. 24 25 9 See 42 U.S. Code § 5195c(e)("[T]he term 'critical infrastructure' means systems and assets, whether physical or virtual, so vital to the United States that the incapacity or destruction of such systems and assets would have a debilitating 26 impact on security, national economic security, national public health or safety, or any combination of those matters.")(emphasis added). 27 28 29 Verified Original Petition For A Special Action 1 The face covering requirement of Respondents’ Proclamation exists in the 2 complete absence of any lawful authority granted by the legislature to enact or 3 enforce such a mandate. It is therefore void and unenforceable. 4 CONCLUSION 5 For all of the foregoing reasons, the Court should accept original 6 jurisdiction and grant declaratory, injunctive, and special action relief to 7 end Respondents’ ongoing unlawful acts. 8 Dated: January 6, 2020 9 Respectfully Submitted, 10 11 /s/ Joseph M. McGhee Joseph Martin McGhee 12 Petitioner, in Pro Per 13 14 VERIFICATION 15 I, Joseph Martin McGhee, do solemnly swear and declare under penalty of 16 perjury that the statements and allegations of fact contained in the attached 17 Petition For A Special Action are true and correct to the best of my knowledge. 18 _________________________________________________ 19 Joseph Martin McGhee Petitioner, in Pro Per 20 21 Dated this 6th day of January, 2020 22 23 24 25 26 27 28 30 Verified Original Petition For A Special Action 1 CERTIFICATE OF COMPLIANCE 2 Undersigned Petitioner, pursuant to Ariz. R. P. Spec. Act. 7(e), certifies 3 that this Petition uses a proportionately spaced typeface, together with the 4 typeface, point size, and word count, and does not exceed 10,500 words. 5 _________________________________________________ 6 Joseph Martin McGhee 7 Petitioner, in Pro Per 8 Dated this 6th day of January, 2020 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 28 31 Verified Original Petition For A Special Action 
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