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       STATE OF TENNESSEE DEPARTMENT OF ENVIRONMENT AND CONSERVATION NASHVILLE, TENNESSEE 37243-0435 DAVID W. SALYERS, P.E. BILL LEE COMMISSIONER GOVERNOR October 21, 2019 Via Regulations.gov Docket Upload Environmental Protection Agency 1200 Pennsylvania Avenue NW Washington, DC 20460 Docket ID: EPA-HQ-OW-2019-0405 RE: Public Comments Regarding Environmental Protection Agency Proposed Rule Updating Regulations on Water Quality Certification Dear Administrator Wheeler: The Tennessee Department of Environment and Conservation (TDEC) appreciates this opportunity to submit comments to the U.S. Environmental Protection Agency (EPA) regarding proposed rule, Updated Regulations on Water Quality Certification. According to EPA, the proposed rule provides updates and clarifications to the substantive and procedural requirements for water quality certification under Section 401 of the Clean Water Act (CWA),1 with the intent to increase the predictability and timeliness of Section 401 certification by clarifying timeframes for certification, the scope of certification review and conditions, and related certification requirements and procedures. Section 401 of the CWA requires a certification from the affected state confirming that any proposed activity involving a discharge into waters of the United States and requiring a license or permit from a Federal agency complies with that state's water quality criteria. TDEC objects to the timelines and waiver provisions of the proposed rule: these extra-statutory burdens impinge on the long-standing and fundamental role of states to protect the quality of waters within their own boundaries, and are not necessary to meet EPA's stated objectives. Tennessee currently operates an effective, timely, and focused process for its Section 401 certifications, maintaining positive working relationships with both EPA, the U.S. Army Corps of Engineers (COE), the regulated community, and stakeholders. Flowever, as proposed, Tennessee would not be able to consistently comply with the proposed rule due to its unreasonable timelines, potentially resulting in otherwise unnecessary determinations that proposed activities do not comply with Tennessee's water quality criteria. 1. Tennessee's Aquatic Resource Alteration Permit Program and Antidegradation Statement TDEC is the environmental regulatory agency in Tennessee that implements programs under the CWA in addition to responsibilities under the Tennessee Water Quality Control Act of 1977.2 More specifically, TDEC implements the Aquatic Resource Alteration Permit (ARAP) program to regulate certain activities that alter the properties of ' 33 U.S.C. § 1341. 2 Tenn. Code Ann. §§ 69-3-101 to -148. waters of the state.3 Both the ARAP rules4 and Tennessee's Antidegradation Statement' are the regulatory mechanisms through which Tennessee has "establish[ed] procedures for public notice in the case of all applications for certification by it and, to the extent it deems appropriate, procedures for public hearings in connection with specific applications" as required by Section 401(a)(1) of the CWA.6 TDEC provides ARAP coverage — which also serve as a Section 401 certification - under both general and individual permits, depending on the scale, scope, and potential impacts to water quality. Over the last three years, TDEC has issued more than 300 individual permits in an average of 77 days from receipt of a complete application and more than 3000 notices of coverage under a general permit in an average of just four days from receipt of a complete application. Given the significant complexity in reviewing and evaluating potential impacts to state water quality often seen in individual permits and the need to provide a meaningful opportunity for public input, an average processing time of 77 days is remarkable, especially considering Section 401 affords up to one year for the process. In most cases, TDEC acts more quickly than the federal agencies in Tennessee on the same permit matter. These response times are driven by the Bill of Rights for Permit Applicants established in the Tennessee Water Quality Control Act of 1977, which provides: (5) Permit applicants shall have the right to a timely decision on their permit application. The following time limits shall apply: (A) Aquatic resource alteration permits (ARAPs) shall be issued or denied within ninety (90) days of the date the department determines an application is complete. If a public hearing is scheduled in response to a request from interested parties, an additional ninety (90) days shall be added to the allowable time limit. The ninety-day time limit may be extended by written mutual agreement between the commissioner and the permit applicant] 2. The Proposed Definition of "Certification Requese Conflicts with Section 401(a)(1), EPA's Antidegradation Rule, and Established Principles of Cooperative Federalism TDEC understands that EPA's intent in proposing updates to its Section 401 regulations is to provide a more predictable permitting timeframe related to state Section 401 programs and permitting approaches, especially as it relates to energy infrastructure. However, TDEC is concerned that the proposed rule would substantially interfere with the ability of states such as Tennessee to continue implementing their existing, operational, and functional Section 401 certification processes given the additional requirements set at the federal level. TDEC specifically objects to EPA's proposal to allow the federal licensing agency to establish response deadlines on a case-by-case basis,' starting from the date of submission of a certification request from the applicant. The proposed definition of a "certification request' does not include all of the information required to constitute a cornplete application under Tennessee law, and it is likely that the same is true for other states as well. 3 Tenn. Comp. R. & Regs. Chapter 0400-40-07. 4 /d. 5 Tenn. Comp. R. & Regs. 0400-40-03-.06. 6 33 U.S.C. § 1341(a)(1). 7 Tenn. Code Ann. § 69-3-141(5)(A) (emphasis added). 'Proposed 40 C.F.R. § 121.4. 9 Proposed 40 C.F.R. § 121.3(c). 2 For example, all states are required by EPA to adopt a statewide antidegradation policy as part of their water quality standards.' For high quality waters, EPA requires that these procedures maintain and protect this high water quality "unless the State finds, after full satisfaction of the intergovernmental coordination and public participation provisions of the State's continuing planning process, that allowing lower water quality is necessary to accommodate important economic or social development in the area in which the waters are located. EPA also requires states to require submission of an analysis of alternatives to degradation of high quality waters!' In response to this EPA requirement, Tennessee has adopted a robust Antidegradation Statement by rule as part of its water quality criteria, including very specific requirements for what constitutes a complete application, such as a demonstration of a lack of practicable alternatives to degradation and a demonstration of social or economic necessity!' However, nothing in EPA's proposed definition of a "certification request' includes the information necessary for states to comply with EPA's antidegradation rule, notwithstanding that these requirements are a fundamental part of each state's water quality standards, compliance with which is the gravamen of the Section 401 certification requirement. In addition, Tennessee's ARAP rules require substantially more information than what EPA proposes to require as part of a certification request. Among many other items, the ARAP rules require an applicant to submit an alternatives analysis demonstrating a lack of practicable alternatives, a compensatory mitigation plan when required to ensure no net loss of resource values, and a completed ARAP application form." And, as required by Section 401(a)(1) of the CWA, the ARAP rules establish very specific requirements for public notice and participation!' These rules require that a public notice include a draft permit, rationale, and a number of specific pieces of information, ail of which would require the applicant to submit significantly more information than EPA proposes to be required as part of the certification request. EPA's proposal to establish a process that initiates certification timeframes upon receipt of an incomplete application potentially would force TDEC to deny certification requests in order to comply with newly proposed certification timelines, whereas currently TDEC is able to work with the applicant to request additional information necessary to make a determination of compliance with state water quality standards. Specifically, if the certification request does not include all of the information required by Tennessee's Antidegradation Statement, which is a component of Tennessee's water quality standards, then TDEC would have little choice but to deny the certification request as violating these standards because the standards themselves incorporate the requirement to submit the information. Initiating a Section 401 certification based on an incomplete application or project scope may also have negative impacts on the public's ability to fully understand the project and provide meaningful input as contemplated by Section 401(a)(1) of the CWA. Finally, forcing a state to review what, under its own state water quality laws, constitutes an incomplete application violates basic principles of cooperative federalism embodied in the CWA. Cooperative federalism occurs when federal and state governments share regulatory authority. The state spends significant time and resources monitoring, assessing, and protecting the waters it holds in trust for the people of Tennessee and developing processes and procedures for this purpose. The structure and substance of these processes and procedures were not created in a vacuum—they were developed through an extensive process that involved environmental regulatory personnel, environmental professionals, legal professionals, and various other 1° See 40 C.F.R. § 131.12. 11 40 C.F.R. § 131.12(a)(2). 12 40 C.F.R. § 131.12(a)(2)(ii). 13 Tenn. Comp. R. & Regs. 0400-40-03-.06(1)(b). " See Tenn. Comp. R. & Regs. 0400-40-07-.04. 15 Tenn. Comp. R. & Regs. 0400-40-07-.04(4). 3 stakeholders. They have a secure foundation in both science and law and are codified in statute as well as regulation. These processes and procedures exist today, are well understood, and are being used by environmental professionals throughout the state to advise homeowners, farmers, municipalities, and businesses on the extent of potential impacts to state water quality and aquatic resources. Moreover, EPA has specifically approved Tennessee's water quality standards, and the procedures adopted within these standards. If EPA insists on finalizing this problematic rulemaking, TDEC requests that the final rule's definition of "certification request" be amended to add the following provision, with appropriate renumbering: 40 C.F.R § 121.1(c)(7) Includes all of the information required by a state's antidegradation policy adopted pursuant to 40 C.F.R. § 131.12, all of the information required to comply with a state's procedures for public notice adopted pursuant to section 401(a)(1) of the Act, and any other information required to constitute a complete application under a state's water quality laws. 3. Waiver/Conditions/Denial Provisions TDEC objects to provisions of the proposed rule concerning waiver of the Section 401 certification requirement. With the exception of an express written waiver, or the failure of a state to act on a certification request that includes all required information within a year, EPA is proposing onerous and inappropriate requirements in contravention of the well-established role of states to protect water quality. TDEC specifically objects to any waiver based on the case-by-case deadlines established by federal licensing agencies proposed in 40 C.F.R § 121.4. As explained above, TDEC has its own reasonable deadlines established in Tennessee law for processing complete permit applications. Those deadlines, not the timelines imposed on the state by federal agencies, are what should apply to TDEC's determination of whether an activity complies with Tennessee's water quality standards. In particular, TDEC notes that COE rules,I6 and recent guidance" both refer to 60 days as a reasonable default timeline for Section 401 certifications. This timeline directly conflicts with Section 401 of the CWA (allowing a reasonable time up to one year) and with Tennessee state law, and moreover represents a substantially shorter period of time than the COE itself typically requires to issue individual Section 404 permits. Sixty days would never be sufficient time to process an individual ARAP application requiring public notice and comment and antidegradation review, especially if that timeline is applied to substandard or incomplete applications. Moreover, TDEC objects to the proposal that any federal licensing agency can effectively overrule TDEC's interpretation of our water quality criteria as EPA proposes in 40 C.F.R. §§ 121.6(c) (effect of denial) and 121.8(a) (incorporation of conditions). If a state presents a facially valid denial, or approval with conditions, with appropriate citation to its own water quality standards, federal agencies must defer to that interpretation and not substitute their own judgment. Again, it is worth noting that water quality standards include consideration of a broad range of issues, including antidegradation review. EPA's rules for antidegradation review require a demonstration of a lack of practicable alternatives to degradation and a demonstration of economic or social necessity to lower the quality of high quality waters. These considerations bring in matters well beyond the simple question of whether an activity will cause pollution. TDEC is concerned that some federal agencies might 16 33 C.F.R. § 325.2. 17 COE RGL19-02 (August 7, 2019) rIn other words, the 60 days identified in § 325.2(b)(1)(ii) should generally be considered the default reasonable time period for 401 WQCs associated with Corps permitting actions."). 4 consider those matters to be beyond the scope of Section 401 certification, notwithstanding that antidegradation is a required component of each state's water quality criteria. Finally, the proposed rule has the potential to cause regulatory confusion in Tennessee. Many permit applicants are individual landowners who do not have a sophisticated and nuanced understanding of environmental regulatory requirements. In addition to serving as a means to provide Section 401 certifications, TDEC's ARAP program is a separate and distinct permitting requirement. It is foreseeable that if a federal licensing agency deems the state to have waived the Section 401 certification and issues a federal permit, that landowner may not understand that they are still required to obtain an ARAP. This could result in unnecessary delays or worse: a situation in which TDEC has to take enforcement action after the fact for an unpermitted alteration. 4. Conclusion TDEC appreciates the opportunity to comment on EPA's proposed CWA Section 401 rulemaking, and respectfully requests that appropriate steps be taken to allow states to retain program design elements afforded under the current regulations that would be impacted by the proposed rulemaking. Please contact me should you have any questions regarding these comments. Sincerely, 2. Gregory T. Young, Deputy Commissioner Bureau of Environment cc: Kendra Abkowitz, TDEC, OPSP Jennifer Dodd, TDEC, DWR Stephanie Durman, TDEC, OGC Patrick Parker, TDEC, OGC 5 
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