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      DEQ Montana Department of Environmental QuaRNI A/Nib/ October 17, 2019 The Honorable Andrew Wheeler Administrator, U.S. Enviornmental Protection Agency EPA Docket Center EPA-HQ-OW-2019-0405 Mail Code 4502T 1200 Pennsylvania Avenue NW Washington, DC 20460 Re: Clean Water Act Section 401 State Certifications Rulemaking (EPA-HQ-OW-2019-0405) Dear Administrator Wheeler: As one of the first states to receive Clean Water Act primacy, Montana has always valued its relationship with the Environmental Protection Agency (EPA) and Army Corps of Engineers (Corps). However, Montana is concerned that the proposed 401 certification rules could significantly constrain Montana's ability to protect our water quality under Section 401 of the Clean Water Act. This would undermine the principle and practice of cooperative federalism, which is the core of Section 401. Montana recognizes that there may be opportunities to improve coordination between applicants, federal agencies, and our state agencies responsible for Clean Water Act (CWA) §401 certifications. However, Montana's authority to protect our water quality should not be weakened by federal rulemaking. The Montana Department of Environmental Quality (DEQ) submits the following comments on the proposed 401 State Certifications Rule and asks that the final rule be revised accordingly: • EPA has not established that it has the authority to issue rules governing the processing and content of Montana's 401 certification. CWA §401(a)(1) states, "Any applicant for a Federal license or permit to conduct any activity including, but not limited to, the construction or operation of facilities, which may result in any discharge into the navigable waters, shall provide the licensing or permitting agency a certification from the State in which the discharge originates or will originate." The existence of the statute clearly means that Congress intended Montana to have the authority to condition federal permits that affect State Waters. • EPA does not have the authority to narrow the scope of 401 certifications. CWA §401(d) states, "Any certification provided under this section shall set forth any effluent limitations and other limitations, and monitoring requirements necessary to assure that any applicant for a Federal license or permit will comply with any applicable effluent limitations and other limitations, under section 301 or 302 of this Act, standard of performance under section 306 of this Act, or prohibition, effluent standard, or pretreatment standard under section 307 of this Act, and with any other appropriate requirement of State law set forth in such certification, and shall become a condition on any Federal license or permit subject to the provisions of this section." If Congress meant had intended that only federal water quality standards were to be considered in 401 certification, Congress would have stopped after citing sections 301, 302, 306 and 307. The addition of the underlined text clearly means Congress meant to give Montana the flexibility to apply other State laws and regulations to 401 certification. The proposed rules claim EPA can define "appropriate requirements of State law", but only Montana can understand how its laws and regulations are interwoven. • The proposed rule's legal justification misapplies case law. The proposed rule attempts to establish Chevron deference for the federal government so that EPA can stand in for Congress to further define 401 authorities. Chevron deference cannot be invoked in this circumstance because 401 certification is a State, not federal program. The proposed rule also twists Sierra Club v. USACE, Snoqualmie Indian Tribe v. FERC, and Lake Carriers' Association v. EPA to establish that federal agencies have the role to "confirm whether certification comply with the requirements of section 401." (Page 44092). However, this ignores the conclusions of those court decisions, which state: "FERC may not alter or reject conditions imposed by the states through section 401 certificates;" "the petitioners have failed to establish that EPA can alter or reject state certification conditions;" and, the federal requirements cannot, "conflict with or weaken the protections provided by the [State] certification." These court decisions only reinforce the lack of federal preemption authority over State 401 certification. • The timeframe should begin upon receipt of a complete application. State 401 certification like other permitting programs should require a complete application before beginning administrative timeframes. Without the requirement for the application to be complete, applicants would be able to start the clock on a regulatory review without providing sufficient information to ensure the protection of human health and the environment. In fact, applicants would have no incentive to provide adequate information because they can delay to the point that the proposed deadlines expire and 401 certification is automatically waived. This leaves Montana in the position where we would have to issue a certification overloaded with conditions to cover every contingency, or deny the applications outright. For example, Montana recently received a 401 FERC application for a hydroelectric dam as a courtesy by the applicant five years before the applicant expects to finish all of the studies to complete the application. Under the proposed rules, Montana would be forced to make a final decision on the certification years in advance of the project, which neither the applicant or Montana wants to take place. • The definition of a certification request in Section lll.B is inadequate to determine completeness (Page 44101). The definition of a certification request is too limited by only requiring the applicant to identify who, what and where. No government action under any law could take place with such limited information. Montana does not agree with a nationwide definition of a certification request as waterbodies, climates and geography vary greatly across the United States. Montana has negotiated a Joint Application Form for Certifications with the US Army Corps of Engineers and intends to still require this form. This form is more extensive than the proposed rule, but short enough to not be overwhelming to the applicant. • The restriction of 401 certification to point source or discharges does not match the nature of federal permits or licenses requiring a 401 certification. Point sources refer to discrete outfalls and are already regulated elsewhere in the Clean Water Act. The federal licenses and permits referred to in the 401 statute refer to things like hydroelectric dams and river dredging where there is a disturbance to a waterbody, but there is not always a defined discharge or discrete pipe like in a point source. Montana prefers the "activity as a whole" alternative to point source. If a goal of the 401 rulemaking is to better understand when a federal license or permit needs 401 certification, Montana recommends that the rules are amended to adopt Montana's existing approach where regulators only evaluate the activities within the bed and bank of a waterbody during 401 review. For example, Montana reviews the construction of abutments and piers of a freeway bridge over a river, but does not review the rest of the freeway. This approach alleviates the confusion of point sources, discharges and other rules specific to them. • The requirements for an explanation and legal citation for each condition is overly burdensome and essentially creates the requirement for Fact Sheets. Montana does not need to cite its statutes and regulations, which can speak for themselves. A requirement for fact sheets would essentially mimic the NPDES program, where fact sheets have ballooned from a couple page document to hundreds of pages taking months to write. Even EPA permitting staff do not write fact sheets in the timeframes within the proposed rules. The President's executive order implied the need for more expedited permits, but the Fact Sheet requirement adds a massive paperwork exercise that will dramatically slowdown 401 issuance. • The proposed rules do not account for Montana's public notice laws. Montana has strict sunshine laws that require a 30-day public comment period for written comments and an additional 30-day public comment period if a public hearing is requested by any Montanan. Combined, 60-days could pass before a public comment period is even closed under Montana law, which would result in Montana being unable to meet the 60-day review in the proposed rule. • The proposed rules need to provide for tolling of 401 certifications. Montana has timeframe rules that limit its ability to pause the 401 certification process, but still recognize unique situations arise where it is beneficial for all parties to pause and address an area of concern with the application. For example, an Endangered Species Act review or an engineering difficulty may exist that would require extra time. Sometimes, third party agencies have jurisdiction and timeframes that do not align with the 401 certification agency. The proposed rule says none of those situations are justification for tolling a certification application. As a result, Montana could find itself waiting on external parties as the clock expires. • Communication from federal agencies needs to improve for timeframes to work appropriately. The proposed timeframes start upon receipt of an application, but it is unclear of if the clock starts when the federal agency receives the application or the State agency. Vacancies in federal field offices regularly leaves applications languishing without anybody's knowledge. If the clock starts when the federal agency receives the application, Montana may run out of time under the proposed rule before the State even realizes there is an application. The rule should specifically clarify that the clock starts when the state receives a complete application. • Montana does not understand how EPA intends to enforce the pre-filing process. Much of the justification for the timeframes in the proposed rule package is built around there being a robust pre-filing process involving all parties. Montana agrees that early coordination is important for an efficient regulatory outcome, but Montana does not see how EPA can make an applicant cooperate. In fact, under the proposed rule, it is in the applicant's best interest to not cooperate and force the clock to start ticking on the State. The proposed rule should plainly spell out how the pre-filing process will be enforced. • Montana agrees that the language of the rule should include "potential" impacts to water quality along with "actual" impacts. Permit applicants should not be able to circumvent the 401 process by claiming that no actual impact has been observed at a location. The 401 certification process is often a pre- construction process and Montana is too large of state for inspectors to cover all of it so the final rule should continue to provide regulatory control td the state over potential impacts to water quality. • The state of Montana—not the federal government-- is in the best position to understand the State's water quality standards. The proposed rules limit 401 certification to meeting water quality standards while giving the EPA authority to toss anything EPA thinks is outside of that scope. However, the CWA states that the regulatory authority for water quality standards belongs entirely to the State, not EPA. The proposed rule creates a cumbersome situation where EPA staff in Denver or Washington DC, who are, at best, less familiar with a waterbody, must decide if the 401 certification aligns the standards for the waterbody. Montana is in the best position to know what Montana what standards apply to a waterbody, and the rule should reflect that accordingly. • Montana agrees with the proposed rules consideration of downstream jurisdictions in 401 certification. Most of Montana's water quality standards are equal to or more stringent than upstream jurisdictions, which may pose conflicts between states and tribes. Montana is encouraged that the rules considers these scenarios. • The elimination of consideration for environmental analyses timeframes puts permittees in an untenable position where they could be in violation of State law. Montana requires an environmental assessment (EA) or environmental impact statement (EIS) for 401 actions. The proposed rules provide timeframes shorter than the length of time required for EAs or EISs to be developed, public noticed and finalized. • The rules will lead to constant inconsistency and litigation. On Page 44083, the rule package states that the goal is "ensuring that section 401 is implemented in an efficient, effective, transparent, and nationally consistent manner and will reduce the likelihood of protracted litigation over these issues." Montana believes the opposite will actually result under the proposed rules. As stated above, Montana will be forced to deny or write conditions to cover every possibility for every permit. Even if EPA decides the State denial or conditions are inappropriate, or concluded Montana has waived 401 outright, Montana will still enforce the conditions under the Montana Water Quality Act. This inconsistency between federal and Montana actions will naturally lead to "protracted litigation over these issues" should the permittee choose to ignore Montana's authority. Montana has existing regulations that outline requirements for application completeness and review deadlines. These regulations align with federal review and ensure timely Section 401 certification and compliance with State water quality standards. Changes resulting from this rule package could negatively affect this coordination and cause regulatory uncertainty and delays for applicants and agencies. Montana is concerned that the rule package combined with revision of the Waters of the United States (WOTUS) could weaken the ability of States and Tribes to protect their water quality. EPA must clarify how the final WOTUS definition and the rule package will work together, and ensure that they will not result in a weakening of water quality for Montana or diminish the State's authority over its waters. If you need any clarification of these comments, please contact Tim Davis, Water Quality Division Administrator, Montana Department of Environmental Quality, at 406-444-4632. SErfc re y Shaun Mc ath Director 

    

        
      
        
          
            
               Thumbnails
            
            
               Document Outline
            
            
               Attachments
            
          

        

        
          
          

          
          

          
          

        

      
  

      
        
          
            
            
              
                Previous
              
              

              
                Next
              
            

          


          
            
            Highlight all
            
            Match case
            
          


          
            
          

        
  

        
          
            
              Presentation Mode
            

            
              Open
            

            
              Print
            

            
              Download
            

            
              Current View
            

            


            
              Go to First Page
            
            
              Go to Last Page
            

            


            
              Rotate Clockwise
            
            
              Rotate Counterclockwise
            

            


            
              Text Selection Tool
            
            
              Hand Tool
            

            


            
              Document Properties…
            
          

        
  

        
          
            
              
                
                  Toggle Sidebar
                
                

                
                  Find
                
                
                  
                    Previous
                  
                  

                  
                    Next
                  
                

                
                
              

              
                
                  Presentation Mode
                

                
                  Open
                

                
                  Print
                

                
                  Download
                
                
                  Current View
                

                


                
                  Tools
                
              

              
                
                  
                    Zoom Out
                  
                  

                  
                    Zoom In
                   
                

                
                  Automatic Zoom
Actual Size
Page Fit
Page Width

50%
75%
100%
125%
150%
200%
300%
400%


                
              

            

            
              
                
                

              

            

          

        


        


        
          

        


        
          
            
            
              More Information
            
            
              Less Information
            
          

          
            
              Close
            
          

          

          
        

      
 

      
        
          
            
              Enter the password to open this PDF file:

            

            
              
            

            
              Cancel
              OK
            

          

        

        
          
            
              File name: -

            

            
              File size: -

            

            

            
              Title: -

            

            
              Author: -

            

            
              Subject: -

            

            
              Keywords: -

            

            
              Creation Date: -

            

            
              Modification Date: -

            

            
              Creator: -

            

            

            
              PDF Producer: -

            

            
              PDF Version: -

            

            
              Page Count: -

            

            
              Close
            

          

        

        
          
            
              Preparing document for printing…
            

            
              
              0%
            

            
              Cancel
            

          

        

      
  

    
 

    

  