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       192 1 IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS 2 EASTERN DIVISION 3 UNITED STATES OF AMERICA, ) ) 4 Plaintiff, ) ) 5 v. ) No. 18 CR 00278 ) 6 ERNESTO GODINEZ, ) Chicago, Illinois ) June 11, 2019 7 Defendant. ) 10:00 a.m. 8 VOLUME 2-A TRANSCRIPT OF PROCEEDINGS - Trial 9 BEFORE THE HONORABLE HARRY D. LEINENWEBER and a Jury 10 APPEARANCES: 11 For the Plaintiff: HON. ZACHARY T. FARDON United States Attorney 12 BY: MS. KAVITHA J. BABU MR. NICHOLAS J. EICHENSEER 13 Assistant United States Attorneys 219 South Dearborn Street, Suite 500 14 Chicago, Illinois 60604 (312) 353-5300 15 For the Defendant: MR. LAWRENCE H. HYMAN 16 111 West Washington Street Suite 1025 17 Chicago, Illinois 60602 (312) 346-6766 18 PISSETZKY & BERLINER 19 BY: MR. GAL PISSETZKY 35 West Wacker Drive, Suite 1980 20 Chicago, Illinois 60601 (312) 566-9900 21 22 Court Reporter: Judith A. Walsh, CSR, RDR, F/CRR Official Court Reporter 23 219 South Dearborn Street, Room 2118 Chicago, Illinois 60604 24 (312) 702-8865 judith_walsh@ilnd.uscourts.gov 25 193 1 I N D E X 2 OPENING STATEMENT ON BEHALF OF PLAINTIFF Page 223 3 OPENING STATEMENT ON BEHALF OF DEFENDANT Page 232 4 5 WITNESS DX CX RDX RCX 6 DANIEL WINTER 7 By Ms. Babu 251 8 By Mr. Hyman 277 9 STEVE CRAIG GREENE 10 By Mr. Eichenseer 295 11 By Mr. Pissetzky 352 12 PAUL GREENE 13 By Ms. Babu 372 409 14 By Mr. Hyman 393 410 15 E X H I B I T S 16 NUMBER RECEIVED 17 Government Exhibit 18 Nos. 100 through 102 264 19 Nos. 103 and 104 266 20 Nos. 200 and 201 267 21 No. 108 275 22 Nos. 109, 110, 110-A, 111, 112 and 113 313 23 24 Godinez Video 1 357 25 194 1 (Proceedings heard in open court:) 2 THE CLERK: 18 CR 278, United States versus Godinez. 3 THE COURT: Appearances? 4 MR. PISSETZKY: Gal Pissetzky and Larry Hyman for 5 Mr. Godinez who we're expecting to come out. 6 THE COURT: Oh, that's right. We're waiting for him. 7 Is he on his way down, I hope? 8 THE CLERK: Yes, sir. 9 THE COURT: He's on his way down. We talked about -- 10 please be seated, everybody. 11 We talked about, we'll pick two alternates. 12 MR. HYMAN: Yes. 13 THE COURT: Each side gets one challenge. So I 14 purport, why don't I interrogate four jurors, and then you can 15 pick whatever ones you like. 16 MR. PISSETZKY: "Interrogate them"? 17 THE COURT: If you like all of them, we'll take all 18 of them. Does that work? 19 MR. PISSETZKY: Yes. 20 THE COURT: Both sides agree to do it that way? 21 MR. PISSETZKY: Yes. 22 MS. BABU: That's fine by the government, your Honor, 23 just for the record. 24 THE COURT: If we can't get four, we'll go as far as 25 we can. 195 1 MS. BABU: That's fine for the government, your 2 Honor. And for the record, Kavitha Babu and Nick Eichenseer 3 for the government. 4 THE COURT: Okay. As soon as we get him down here, 5 we will bring the jurors in here. 6 (Pause.) 7 MR. PISSETZKY: Judge, before we start, can we raise 8 something? 9 THE COURT: Yes. Your client is not here. Is that 10 all right? 11 MR. PISSETZKY: Yes. 12 THE COURT: All right. 13 MR. PISSETZKY: The government just gave us a video 14 of, an agent took a video of the alley behind where they claim 15 my client cut across. That is the reason why we wanted to 16 take the jurors to the scene. 17 Today, the government gives us a video that their 18 agent took sometime a couple -- or a couple days ago for, I'm 19 assuming, purposes of showing the jury what this place looked 20 like during the daytime because the video from the nighttime 21 is very grainy. 22 I think that this video that produced by the agent is 23 not accurate. It's the way that he perceived things. And 24 that is the reason why we wanted to take the jurors to the 25 scene because they need -- in our opinion, they need -- they 196 1 actually need to see in their own eyes what it looked like 2 without us telling them anything, just to bring them to the 3 scene and to look at the alley and to look at the -- if the 4 government is going to request to introduce that video, we're 5 going to object to it because it's not a video that portrays 6 anything. 7 THE COURT: Either it does or it doesn't. And the 8 witness, they know how to prove up an exhibit, so if they do, 9 they do. 10 Here's what I'll do. I will not foreclose that, but 11 we'll wait until your case. 12 MS. BABU: And, your Honor, if I may, the agent will, 13 of course, lay the foundation for the video. We -- the agent 14 will testify that the video was taken last week and will be 15 able to state when the video was taken, how it was taken, but 16 also the defendant has taken photos of the neighborhood and 17 has given them to us to be able to prove up what they believe 18 it looks like. 19 THE COURT: What I will do is I will deny the motion 20 without prejudice. You can raise it in your case, and I will 21 at that time assess in my own mind whether I think it has been 22 fairly done. 23 MR. PISSETZKY: Thank you. 24 THE COURT: All right. So as soon as he's down here, 25 away we go. 197 1 (Recess from 10:05 a.m. to 10:12 a.m.) 2 (Proceedings heard in open court. Prospective jurors in.) 3 THE COURT: Good morning, ladies and gentlemen. 4 You've been called here to participate in jury selection in a 5 case entitled United States of America versus Ernesto Godinez. 6 The -- I'm going to give you a description of the case so that 7 you'll understand somewhat about what the case is about. 8 Defendant, Ernesto Godinez, has been charged with 9 assaulting a special agent of the Bureau of Alcohol, Tobacco, 10 Firearms, and Explosives, also known as the ATF, on May 4th, 11 2018, and using a firearm during the assault. Specifically, 12 Count 1 of the indictment alleges that the defendant used a 13 firearm to inflict bodily injury upon the special agent while 14 the agent was performing official duties. Count 2 of the 15 indictment alleges that the defendant used and discharged a 16 firearm during the assault of the agent. 17 The defendant has pled not guilty of the charges. 18 And the purposes of this trial is to determine whether or not 19 the government has sufficient evidence to approve the charges 20 beyond a reasonable doubt. That's what this case is all about. 21 Now, I'm going to introduce the participants. The 22 government is represented by Ms. Kavitha Babu and Mr. Nicholas 23 J. Eichenseer. 24 Would you introduce the people at your table, 25 Ms. Babu? 198 1 MS. BABU: Good morning, ladies and gentlemen. My 2 name is Kavitha Babu. This is my trial partner Nicholas 3 Eichenseer, and this is ATF Special Agent Beau Jacobsen. 4 THE COURT: The defendant is in court and through his 5 counsel, Mr. Lawrence Hyman and Mr. Gal Pissetzky. 6 Mr. Hyman, would you introduce the people at your 7 table? 8 MR. HYMAN: Good morning, ladies and gentlemen. I'm 9 Lawrence Hyman. This is Gal Pissetzky. This is Mr. Godinez. 10 And this is Marta Kascuba who is our paralegal. 11 THE COURT: Thank you. Now, usually, the biggest 12 question that potential jurors have is how long is the case 13 going to take. We anticipate the case will take this week and 14 some part of next week. We're not sure exactly how long. But 15 it will not be more than two weeks. 16 Our court day begins at approximately 10:00 a.m. on 17 most days and concludes at 5:00. We take an hour off for 18 lunch during the middle of the day and take a break in 19 midmorning and a break in midafternoon. So if you are 20 selected as a juror in this case, you would be required to be 21 present between 10:00 and 5:00 p.m. every day until the case 22 concludes, which we anticipate probably early next week. 23 Would you all rise and be sworn, please? 24 (Prospective jurors sworn.) 25 THE COURT: Please be seated. 199 1 We're going to now have -- I should say that we 2 have -- we commenced the case yesterday with jury selection, 3 and we selected 12 jurors. And the purpose today is to select 4 alternates who will sit and hear the case. And in the event 5 that something occurs so that one of the 12 jurors cannot 6 complete service, then the alternate would take place. And 7 the reason is that the Constitution requires that 12 -- the 8 jury consist of 12 citizens. So it's necessary to ensure that 9 we will have 12 at the end of the case. So that's the purpose 10 why we select alternates. 11 So a couple of words now about the process of jury 12 selection. I will ask a certain number of questions to you, 13 which I apologize in advance because it's a slight invasion of 14 your privacy, but it's necessary because the attorneys are 15 entitled, A, to have jurors who have no preconceived notions 16 about how the case should come out, people that can fairly and 17 honestly and without preconceived ideas conclude the case by 18 deciding it based upon the evidence of the case and not some 19 preconceived notions or prejudices and so forth; and secondly, 20 they're entitled to request exclusion of a certain number of 21 jurors without having to justify why they don't want them, 22 what we call a peremptory challenge. 23 And in order for them to exercise their statutory 24 rights, and the federal law gives them these rights, they have 25 to know a little something about you. Hence, it would be 200 1 necessary to learn something about you. 2 So having said that, I don't want to frighten you 3 into -- we're not trying to embarrass you or anything like 4 that. We're just trying to determine what your experiences 5 are and that sort of thing so that they can make intelligent 6 decisions. 7 I'm going to read a list of the witnesses that may -- 8 or potential witnesses. And I want to emphasize "potential" 9 because the list is fairly long, but it includes the names of 10 people not only who may be called as witnesses but whose name 11 may be referred to during the course of the trial. So one of 12 my questions will be to the potential jurors is, do you know 13 anybody whose name was read to you. So I'm going to read the 14 list, and I would ask you to pay close attention. 15 Nicholas Brown; Chris Chmelar, C-h-m-e-l-a-r; Kevin 16 Crump; C-r-u-m-p; Arnold Esposito; Paul Greene; Steve Greene; 17 Beau Jacobsen; Victoria Jean-Baptiste; Kevin O'Neill; Paul 18 Presnell, P-r-e-s-n-e-l-l; Destiny Rodriguez; Hector Ruiz, 19 R-u-i-z; Jason Schoenecker, S-c-h-o-e-n-e-c-k-e-r; Thomas 20 Spratte, S-p-r-a-t-t-e; Daniel Winter; Anthony Green; 21 Neil Evans; Adriana Oropeza, O-r-o-p-e-z-a; Jose "Manny" 22 Segoviano, S-e-g-o-v-i-a-n-o; and Lucy Segoviano; and 23 Stephen -- G. Steven Sangdahl, S a-n-g-d-a-h-l, ESI 24 Corporation. 25 So I will ask you during the course of my questioning 201 1 whether you know any of these people. So if you do, then you 2 can tell me then that you -- that you do or you don't know 3 them. 4 So would you call four people, please? 5 THE CLERK: William Herman. 6 Tyler May. 7 Steve Martinez. 8 And Terri Dunmore. 9 THE COURT: The first gentleman, you are William 10 Herman; is that correct, sir? 11 PROSPECTIVE JUROR: Yes, sir. 12 THE COURT: Where do you live, sir? 13 PROSPECTIVE JUROR: Plainfield, Illinois. 14 THE COURT: How old are you? 15 PROSPECTIVE JUROR: 52. 16 THE COURT: What's your educational background? 17 PROSPECTIVE JUROR: I have a bachelor's degree. 18 THE COURT: And what is your occupation or business? 19 PROSPECTIVE JUROR: IT. 20 THE COURT: What -- would you give us a little more 21 detail? 22 PROSPECTIVE JUROR: IT management for a local 23 government, Downers Grove. 24 THE COURT: Okay. Are you married? 25 PROSPECTIVE JUROR: Yes. 202 1 THE COURT: What does your spouse do? 2 PROSPECTIVE JUROR: She is an administrative 3 assistant for Argonne National Labs. 4 THE COURT: Okay. Anybody in your family employed in 5 law enforcement? 6 PROSPECTIVE JUROR: No. 7 THE COURT: Okay. Now, this case was investigated by 8 the ATF, the Alcohol, Tobacco, and Firearms agency, and the 9 Chicago Police Department. Have you had any dealings with 10 either one of these agencies? 11 PROSPECTIVE JUROR: I know people that work for the 12 Chicago Police Department, yes. 13 THE COURT: I know, but have you ever personally had 14 a dealing with them? Have they given you a ticket or any kind 15 of -- 16 PROSPECTIVE JUROR: No. 17 THE COURT: -- interaction? 18 PROSPECTIVE JUROR: No. 19 THE COURT: Okay. The case involves the charges that 20 include the use of a firearm. Do you have any feelings or 21 beliefs regarding firearm laws that would make it difficult 22 for you to be impartial to either side in this case? 23 PROSPECTIVE JUROR: No, sir. 24 THE COURT: Okay. There may be evidence introduced 25 in this case that the defendant may be a member of a group 203 1 that can be classified as a gang. The Constitution gives us 2 the right to associate with others. There is nothing 3 inherently illegal or wrongful in associating with a gang. 4 You should not decide any issue of fact solely due to the 5 alleged gang membership. 6 Now, I'll just make a little explanation on that. 7 There's -- obviously, the issue of gangs is controversial. 8 And we're not asking you whether it's a good thing or a bad 9 thing. The point of the question is, if there is allegation 10 that the defendant was a member of a gang, would you cut the 11 government any slack in deciding the case because that would 12 be improper. 13 But we need to know that the mere fact that maybe he 14 was alleged to be a member of a gang, whether that would cause 15 you to let the government off the hook of proving the case 16 beyond a reasonable doubt. Do you understand my question? 17 PROSPECTIVE JUROR: Yeah. No. 18 THE COURT: Would you be able to do that? 19 PROSPECTIVE JUROR: I believe so. 20 THE COURT: Okay. Have you ever had, been affected 21 by any gang violence? 22 PROSPECTIVE JUROR: No. 23 THE COURT: Under the Constitution, the defendant 24 need not testify in the case, and his silence cannot be used 25 against him. It is also the government's obligation to prove 204 1 the charges which I have outlined a little earlier against the 2 defendant beyond a reasonable doubt, and it is not his 3 obligation to prove he's innocent. These are basic principles 4 of our criminal justice system. 5 Do you have any objection to those? 6 PROSPECTIVE JUROR: No. 7 THE COURT: In evaluating a witness' testimony, you 8 should use the same tests regardless of whether the witness is 9 a law enforcement official or a lay witness. 10 Now, I'll give a little explanation of this. 11 Whenever you meet somebody and talk to them and if -- you use 12 your various inherent instincts in evaluating whether the 13 person is blowing smoke or you can rely on what he's saying or 14 things of that nature. We all do that. It depends on, first 15 of all, how important the matter is that you're being told, 16 whether the person, is he furtive in his actions towards you 17 or is he direct. There's various shortcuts we use in 18 evaluating whether we can believe a particular person. 19 The point of the question, the law is, and there will 20 be an instruction later in the case about the various factors 21 that we consider -- age, education, among other things, and 22 again, whether the person is nervous or whether he's not -- 23 these are normal things we use every day when we talk to 24 somebody, and that is what the law is. 25 Now, when you talk to -- whether you talk to a law 205 1 enforcement officer or whether you talk to a person who is not 2 a law enforcement officer, we use these same tests in 3 determining whether we believe this person or not. It may be 4 that because of the person's background and their occupation 5 and so forth, you would probably normally give more credence 6 to that particular person. 7 So I guess the question is, will you do that? Will 8 use the same tests when you evaluate a witness, whether it's a 9 law enforcement officer, whether it's a layman? 10 PROSPECTIVE JUROR: Yes. 11 THE COURT: Okay. Have you or your family member 12 ever been charged with or convicted of a serious crime? 13 PROSPECTIVE JUROR: No. 14 THE COURT: Have you been a crime victim? 15 Pardon? 16 PROSPECTIVE JUROR: I'm sure at some point. 17 THE COURT: But nothing, I mean, does anything stand 18 out? 19 PROSPECTIVE JUROR: No, no. 20 THE COURT: In other words, whatever it would be, 21 would be relatively minor; is that correct? 22 PROSPECTIVE JUROR: Yeah. No. 23 THE COURT: Have you ever been a party to a lawsuit 24 either as a plaintiff or a defendant? 25 PROSPECTIVE JUROR: No. 206 1 THE COURT: Okay. Have you been on jury duty before? 2 PROSPECTIVE JUROR: Yes. 3 THE COURT: When and where? 4 PROSPECTIVE JUROR: Not in quite a few years. Once 5 downtown here, once in Will County where I live. 6 THE COURT: Okay. 7 PROSPECTIVE JUROR: Once on California, and the other 8 one there -- 9 THE COURT: California would be a criminal case, 10 correct? 11 PROSPECTIVE JUROR: Yeah, it was a criminal. 12 THE COURT: You sat on the -- 13 PROSPECTIVE JUROR: I didn't serve, though. 14 THE COURT: Okay. 15 PROSPECTIVE JUROR: I got excused. 16 THE COURT: The one downtown would be civil? 17 PROSPECTIVE JUROR: Yes. 18 THE COURT: And did you sit on that one? 19 PROSPECTIVE JUROR: Yes, I did. 20 THE COURT: Okay. And you helped decide the case? 21 PROSPECTIVE JUROR: Yes. 22 THE COURT: And one in Joliet? 23 PROSPECTIVE JUROR: I was excused. I didn't have to 24 serve. 25 THE COURT: All right. Did you recognize any of the 207 1 names on the list of witnesses? 2 PROSPECTIVE JUROR: No. 3 THE COURT: Do you have any religious, philosophical, 4 or moral beliefs that make it difficult for you to sit in 5 judgment of another person? 6 PROSPECTIVE JUROR: No. 7 THE COURT: What is your regular source for news? 8 PROSPECTIVE JUROR: My regular source for news? The 9 internet mostly. Fox News, the internet. 10 THE COURT: Okay. Will you follow the law that I 11 give to you even if you don't agree with it? 12 I'm going to explain a little bit on this for 13 everybody. What I mean by that is that we kind of have a dual 14 system here. The judge, me, instructs you as to what the 15 applicable law is and you, juror, tell the judge, me, what the 16 facts are. 17 So my duty is to determine what the applicable law is 18 and instruct the jury to what the applicable law is and tell 19 them to carry it out, and they determine what the facts are 20 and apply those to the law. 21 And the question is, will you follow the law that I 22 give to you even if you might disagree with it? A lot of 23 times people say, "We think the law isn't very good, it ought 24 to be changed," but until it's changed, we're stuck with what 25 it is. 208 1 So the question is: Will you follow the law as I 2 give it to you even if you disagree with it? 3 PROSPECTIVE JUROR: Yes. 4 THE COURT: Any reason you couldn't be fair and 5 impartial? 6 PROSPECTIVE JUROR: I don't think so. 7 THE COURT: Thank you. 8 The next person, Tyler May? 9 PROSPECTIVE JUROR: Yes. 10 THE COURT: Where do you live, sir? 11 PROSPECTIVE JUROR: Chicago. 12 THE COURT: How old are you? 13 PROSPECTIVE JUROR: 28. 14 THE COURT: What is your educational background? 15 PROSPECTIVE JUROR: I have a master's degree in 16 interactive entertainment. 17 MR. PISSETZKY: We can't hear. I'm sorry. 18 PROSPECTIVE JUROR: Oh, I have a master's degree. 19 THE COURT: In what area? 20 PROSPECTIVE JUROR: Interactive entertainment. 21 THE COURT: Explain a little bit. 22 PROSPECTIVE JUROR: Yeah. I went to a program in 23 Florida that was geared around video game development, so I 24 focused on production and project management for game 25 development in interactive entertainment. 209 1 THE COURT: What is your business or occupation? 2 PROSPECTIVE JUROR: I am a project manager for a 3 website and app development company. 4 THE COURT: And what do they normally develop? 5 PROSPECTIVE JUROR: They develop web and native 6 applications for all sorts of businesses, things like gas 7 stations or hotels, loyalty programs, things like that. 8 THE COURT: Okay. Are you married? 9 PROSPECTIVE JUROR: I'm not, no. 10 THE COURT: Anybody in your family employed in law 11 enforcement, that you're aware of? 12 PROSPECTIVE JUROR: No. 13 THE COURT: Okay. Have you had any experience with 14 either the Chicago -- the ATF or the Chicago Police 15 Department? 16 PROSPECTIVE JUROR: No. 17 THE COURT: Now, the case involves charges that 18 include the use of a firearm. Do you have any feelings or 19 beliefs regarding firearm laws that would make it difficult 20 for you to be impartial in this case? 21 PROSPECTIVE JUROR: No. 22 THE COURT: Okay. And again, on the -- if the 23 evidence introduced indicates that defendant may be a member 24 of a gang, would you -- as I said, there's nothing inherently 25 illegal or wrongful in associating with a gang, and you should 210 1 not decide any issue of fact solely due to alleged gang 2 membership. Can you do that? 3 PROSPECTIVE JUROR: Yes, I can. 4 THE COURT: Have you ever been affected personally by 5 gang violence? 6 PROSPECTIVE JUROR: No. 7 THE COURT: Under the Constitution, the defendant 8 need not testify, and his silence cannot be used against him. 9 The government has the obligation to prove the charges against 10 the defendant beyond a reasonable doubt, and it is not his 11 obligation to prove his innocence. Do you accept those 12 principles? 13 PROSPECTIVE JUROR: Yes. 14 THE COURT: In evaluating any witness' testimony, you 15 should use the same tests regardless of whether the witness is 16 a law enforcement officer or a lay witness. Can you do that? 17 PROSPECTIVE JUROR: Yes. 18 THE COURT: Have you or a family member ever been 19 charged with or convicted of a serious crime? 20 PROSPECTIVE JUROR: No. 21 THE COURT: Have you been a crime victim? 22 PROSPECTIVE JUROR: No. 23 THE COURT: Have you ever been a party to a lawsuit 24 either as a plaintiff or a defendant? 25 PROSPECTIVE JUROR: No. 211 1 THE COURT: Have you been on jury duty before? 2 PROSPECTIVE JUROR: No. 3 THE COURT: Do you recognize -- did you recognize any 4 of the names on the list of witnesses? 5 PROSPECTIVE JUROR: No. 6 THE COURT: Do you have any religious, philosophical, 7 or moral beliefs that would make it difficult for you to sit 8 in judgment of another person? 9 PROSPECTIVE JUROR: No. 10 THE COURT: What is your source for news, regular? 11 PROSPECTIVE JUROR: The internet. I read a lot of 12 the Atlantic and also Reddit sometimes. 13 THE COURT: Okay. Will you follow the law that I 14 give to you even if you disagree with it? 15 PROSPECTIVE JUROR: Yes. 16 THE COURT: Any reason you couldn't be fair? 17 PROSPECTIVE JUROR: No. 18 THE COURT: The next gentleman is Steve Martinez. 19 Where do you live, sir? 20 PROSPECTIVE JUROR: Round Lake. 21 THE COURT: Round Lake. Okay. How old are you, sir? 22 PROSPECTIVE JUROR: 23. 23 THE COURT: What is your educational background? 24 PROSPECTIVE JUROR: I'm in college right now. 25 THE COURT: Where do you go to college? 212 1 PROSPECTIVE JUROR: College of Lake County in 2 Grayslake. 3 THE COURT: Okay. And what are you studying? 4 PROSPECTIVE JUROR: I'm still undecided. Doing 5 basics right now. 6 THE COURT: Okay. Are you employed currently? 7 PROSPECTIVE JUROR: Yes. 8 THE COURT: What do you do? 9 PROSPECTIVE JUROR: I'm a supervisor at UPS. 10 THE COURT: Okay. Are you married? 11 PROSPECTIVE JUROR: No. 12 THE COURT: Anybody in your family employed in law 13 enforcement? 14 PROSPECTIVE JUROR: I have a cousin. 15 THE COURT: And where is -- what does he do or who 16 does he do it for? 17 PROSPECTIVE JUROR: Chicago here. 18 THE COURT: Chicago policeman? 19 PROSPECTIVE JUROR: Yes. 20 THE COURT: Okay. Are there any attorneys in your 21 family? 22 PROSPECTIVE JUROR: What was that? 23 THE COURT: Are there any attorneys in your -- 24 PROSPECTIVE JUROR: No. 25 THE COURT: Okay. I forgot to ask that question of 213 1 the other two. Do either of you have attorneys in your 2 family? 3 PROSPECTIVE JUROR HERMAN: By marriage. 4 THE COURT: Pardon? 5 PROSPECTIVE JUROR HERMAN: By marriage. 6 THE COURT: Okay. Where does -- is that a woman or a 7 man? 8 PROSPECTIVE JUROR HERMAN: Both. 9 THE COURT: Both. 10 PROSPECTIVE JUROR HERMAN: Brother-in-law and 11 godfather. 12 THE COURT: Where do they practice? 13 PROSPECTIVE JUROR HERMAN: Good question. Lyons, and 14 I don't know where the other one is. I think -- 15 THE COURT: Okay. Are either of them criminal? 16 PROSPECTIVE JUROR HERMAN: I don't think they do a 17 lot of criminal. 18 THE COURT: Okay. And -- 19 PROSPECTIVE JUROR MAY: No. 20 THE COURT: And Mr. Tyler -- I mean, Mr. May? 21 PROSPECTIVE JUROR MAY: No. 22 THE COURT: Okay. And Mr. Martinez, you have no 23 attorneys? 24 PROSPECTIVE JUROR: No, correct. 25 THE COURT: Okay. Have you had any dealings with 214 1 either the ATF or the Chicago Police Department? 2 PROSPECTIVE JUROR: No. 3 THE COURT: Now, the case involves the charges 4 including the use of a firearm. Do you have any feelings or 5 beliefs regarding firearm laws that would make it difficult 6 for you to be impartial? 7 PROSPECTIVE JUROR: No. 8 THE COURT: And there may be evidence introduced that 9 the defendant may be a member of a group that can be 10 classified as a gang. That in and of itself is not illegal or 11 wrongful. Can you decide this case solely on the facts 12 presented by the government without being influenced by a 13 possible allegation of gang membership? 14 PROSPECTIVE JUROR: No. 15 THE COURT: You can or can't? 16 PROSPECTIVE JUROR: I can. Sorry. 17 THE COURT: Okay. Have you ever been affected 18 personally by gang violence? 19 PROSPECTIVE JUROR: No. 20 THE COURT: Under the Constitution, a defendant need 21 not testify in the case, and his silence cannot be used 22 against him. Can you follow -- do you believe in this? I 23 mean, can you accept those two principles? 24 PROSPECTIVE JUROR: Yes. 25 THE COURT: All right. In evaluating a witness' 215 1 testimony, you should use the same tests regardless of whether 2 the witness is a law enforcement official or a lay witness. 3 Can you do that? 4 PROSPECTIVE JUROR: Yes. 5 THE COURT: Have you or your family member ever been 6 charged with or convicted of a serious crime? 7 PROSPECTIVE JUROR: I've had a DUI. 8 THE COURT: Okay. How long ago was that? 9 PROSPECTIVE JUROR: December last year. 10 THE COURT: Is there anything about that experience 11 which would affect you in this case? 12 PROSPECTIVE JUROR: No. 13 THE COURT: Okay. Have you been a crime victim? 14 PROSPECTIVE JUROR: No. 15 THE COURT: Have you ever been a party to a lawsuit 16 either as a plaintiff or a defendant? 17 PROSPECTIVE JUROR: No. 18 THE COURT: Have you been on jury duty before? 19 PROSPECTIVE JUROR: No. 20 THE COURT: Did you recognize any of the names on the 21 list of witnesses? 22 PROSPECTIVE JUROR: No. 23 THE COURT: Do you have any religious, philosophical, 24 or moral beliefs that would make it difficult for you to sit 25 in judgment of another? 216 1 PROSPECTIVE JUROR: No. 2 THE COURT: What is your source of news? 3 PROSPECTIVE JUROR: The internet. 4 THE COURT: Okay. Will you follow the law that I 5 give to you even if you disagree with it? 6 PROSPECTIVE JUROR: Yes. 7 THE COURT: Any reason you couldn't be fair? 8 PROSPECTIVE JUROR: No. 9 THE COURT: Okay. Terri Dunmore? 10 PROSPECTIVE JUROR: Yes. 11 THE COURT: Ms. Dunmore, where do you live? 12 PROSPECTIVE JUROR: In Wheaton. 13 THE COURT: How old are you? 14 PROSPECTIVE JUROR: 49. 15 THE COURT: What is your educational background? 16 PROSPECTIVE JUROR: Bachelor's. 17 THE COURT: In what area? 18 PROSPECTIVE JUROR: Marketing. 19 THE COURT: And what is your business or occupation? 20 PROSPECTIVE JUROR: I'm a homemaker right now. 21 THE COURT: When you last worked, what did you do? 22 PROSPECTIVE JUROR: I worked at Fifth Third Bank in 23 human resources. 24 THE COURT: All right. 25 PROSPECTIVE JUROR: About ten years ago. 217 1 THE COURT: Okay. I take it, you're married? 2 PROSPECTIVE JUROR: Yes. 3 THE COURT: What does your spouse do? 4 PROSPECTIVE JUROR: He works at a company in the 5 finance industry. They develop front-end software for traders 6 in the options industry. 7 THE COURT: All right. Anybody in your family 8 employed in law enforcement? 9 PROSPECTIVE JUROR: No. 10 THE COURT: Now, have you had any dealings with 11 either the ATF or the Chicago Police Department? 12 PROSPECTIVE JUROR: No. 13 THE COURT: The case involves the use of a firearm, 14 alleged use of a firearm. Do you have any feelings or beliefs 15 regarding firearm laws that would make it difficult for you to 16 be impartial? 17 PROSPECTIVE JUROR: No. 18 THE COURT: Okay. And there may be evidence 19 introduced that the defendant may be a member of a group that 20 can be classified as a gang. Can you -- there's nothing 21 inherently illegal or wrongful in associating with a gang, and 22 you should not decide any issue of fact solely due to alleged 23 gang membership. Can you do this? 24 PROSPECTIVE JUROR: Yes. 25 THE COURT: Have you ever been affected by gang 218 1 violence? 2 PROSPECTIVE JUROR: No. 3 THE COURT: Under the Constitution, a defendant need 4 not testify in the case, and his silence cannot be used 5 against him. And it is the government's obligation to prove 6 the charges against the defendant beyond a reasonable doubt 7 and not his obligation to prove his innocence. Can you do 8 that? 9 PROSPECTIVE JUROR: Yes. 10 THE COURT: In evaluating any witness' testimony, you 11 should use the same test regardless of whether the witness is 12 a law enforcement official or another. Can you do that? 13 PROSPECTIVE JUROR: Yes. 14 THE COURT: Have you or a family member ever been 15 charged with or convicted of a serious crime? 16 PROSPECTIVE JUROR: No. 17 THE COURT: Have you been a crime victim? 18 PROSPECTIVE JUROR: No. 19 THE COURT: Have you ever been a party to a lawsuit 20 either as a plaintiff or a defendant? 21 PROSPECTIVE JUROR: Small claims court about five 22 years ago. 23 THE COURT: Okay. And what did that involve? 24 PROSPECTIVE JUROR: It was suing a contractor for not 25 finishing a job. 219 1 THE COURT: All right. Did it get resolved? 2 PROSPECTIVE JUROR: Yeah. 3 THE COURT: Okay. Have you been on jury duty before? 4 PROSPECTIVE JUROR: Yes. 5 THE COURT: When and where? 6 PROSPECTIVE JUROR: DuPage County, the summer of last 7 year. 8 THE COURT: What kind of case did you hear? 9 PROSPECTIVE JUROR: It was an assault case. 10 THE COURT: Criminal case? Or was it civil or 11 criminal, do you remember? 12 PROSPECTIVE JUROR: It was criminal. 13 THE COURT: Okay. Did you participate in the case? 14 PROSPECTIVE JUROR: Yes. 15 THE COURT: Okay. Did you recognize any of the names 16 on the list of witnesses? 17 PROSPECTIVE JUROR: No. 18 THE COURT: I think I maybe asked you -- I didn't ask 19 you this. Are there any attorneys in your family? 20 PROSPECTIVE JUROR: There are not. 21 THE COURT: Okay. Do you have any religious, 22 philosophical, or moral beliefs that would make it difficult 23 for you to sit in judgment of another person? 24 PROSPECTIVE JUROR: No. 25 THE COURT: What is your source for news? 220 1 PROSPECTIVE JUROR: Just regular TV. 2 THE COURT: Will you follow the law that I give to 3 you even if you disagree with it? 4 PROSPECTIVE JUROR: Yes. 5 THE COURT: Any reason you can't be fair? 6 PROSPECTIVE JUROR: No. 7 THE COURT: Okay. I'll give you a few minutes, and 8 then we'll have a sidebar. 9 (Proceedings heard at sidebar:) 10 THE COURT: Any objection to Mr. Herman? 11 MS. BABU: None from the government. 12 MR. PISSETZKY: No. 13 THE COURT: He'll be alternate number one. 14 What about Tyler May? 15 MR. PISSETZKY: No. 16 MS. BABU: The government moves to strike him. 17 THE COURT: Steve Martinez? 18 MR. PISSETZKY: No. 19 THE COURT: Government -- well, you used yours. So 20 he'll be two. And then so -- 21 MR. HYMAN: We're going to strike Ms. Dunmore. 22 THE COURT: You were going to. 23 (Proceedings heard in open court:) 24 THE COURT: All right. We've completed our selection 25 here this morning. Mr. William Herman is alternate number 221 1 one, and Mr. Martinez is alternate number two. Mr. May and 2 Ms. Dunmore are excused as is the rest. 3 Can you take them to the jury room? And then we'll 4 be with you in a few minutes -- oh, they have to be sworn in. 5 Wait. Mr. Herman and Mr. Martinez need to be sworn in. 6 THE CLERK: Everyone else can go back to 2, on the 7 second floor where we started at, except for Mr. Herman and 8 Mr. Martinez. 9 Can you stand and raise your right hand? 10 (Alternate jurors sworn.) 11 THE COURT: Thank you. We'll be with you in a few 12 minutes. We'll get organized. 13 (Proceedings heard in open court. Jury out.) 14 THE COURT: All right. Are we ready for opening 15 statements? 16 MS. BABU: We are, your Honor. If we can test the 17 computer and also just put up our map. 18 THE COURT: Okay. Then we'll proceed and then hear 19 from you. 20 MR. HYMAN: Your Honor, will you give us a couple 21 minutes just to use the washroom? 22 THE COURT: Yes. We have a few minutes now. 23 MR. HYMAN: I appreciate it. 24 THE COURT: All right. How long will the opening 25 take? 222 1 MS. BABU: Your Honor, I expect to be around ten 2 minutes. 3 THE COURT: Okay. How long? 4 MR. HYMAN: Much longer. 5 THE COURT: All right. Take whatever -- well, I 6 won't say that. 7 (Recess from 10:41 a.m. to 10:50 a.m.) 8 (Proceedings heard in open court. Jury in.) 9 THE COURT: You can sit wherever you want. You are 10 not sitting where you were selected, so wherever you feel 11 comfortable. As soon as you get to a seat, you may be seated. 12 Everybody can be seated. 13 We're ready to start the case now. And the official 14 start of the case is the opening statements. This is an 15 opportunity the lawyers for each side has to acquaint you in 16 advance what they believe the facts will be during the course 17 of the trial. 18 And they're designed to be helpful to you to give you 19 an overview because oftentimes, the specific pieces of 20 evidence, the testimony of witnesses does not -- do not come 21 in in a completely chronological or logical order. So it's 22 helpful to have an overview so that you can know what the 23 specific relevance of an item of evidence is. 24 One word of caution is, an attorney is not a witness 25 in the case. They cannot give evidence. So all they can do Opening statement - plaintiff 223 1 is predict to you at this stage what they believe the evidence 2 will be. If after the conclusion of the case any assertion of 3 fact that they -- an attorney makes that you as a jury do not 4 believe was justified by the evidence, then you follow your 5 view of the evidence and not what the attorneys say. But 6 again, it's designed to be helpful. 7 And the government, who has the burden of proof in 8 the case, will go first and then followed by the defense. And 9 then we will start with evidence produced by the government, 10 and then we'll hear evidence from the defense. 11 Ms. Babu, you may give the opening statement for the 12 government. 13 OPENING STATEMENT ON BEHALF OF THE PLAINTIFF 14 MS. BABU: Thank you, your Honor. 15 "I feel good. Fuck that flake." That's what the 16 defendant said minutes after shooting a federal agent in the 17 head, a federal agent that the defendant thought was a rival 18 gang member. The defendant is charged with the assault of a 19 federal officer, inflicting bodily injury, and using and 20 discharging a gun during that assault. Through the evidence 21 that you will see and hear during the course of this trial, we 22 will prove beyond a reasonable doubt that the defendant is 23 guilty of these charges. 24 I expect that the judge will instruct you that the 25 government doesn't have to prove that the defendant knew that Opening statement - plaintiff 224 1 the person he was shooting was a federal agent. In fact, the 2 evidence at trial will show that the defendant thought he was 3 shooting a rival gang member, or a flake, when he shot the 4 agent. 5 This shooting happened on May 4th, 2018. The agent 6 is Special Agent Kevin Crump, and he still works for the 7 Bureau of Alcohol, Tobacco, Firearms, and Explosives, or ATF. 8 Agent Crump and his colleagues met early on the morning of May 9 4th to plan for an undercover operation in the Back of the 10 Yards neighborhood which is a neighborhood here in Chicago 11 just a few miles south. 12 The agents were planning to place court-authorized 13 GPS tracking devices on cars that were parked near the 14 intersection of 44th and Hermitage, which on this map is right 15 about here. Agent Crump was tasked with replacing one of 16 those tracking devices. That intersection is also squarely 17 within the territory of the Latin Saints street gang. 18 In planning for that operation, some of the agents 19 went out and set up a perimeter around where the cars were 20 parked. And before Agent Crump and the others in his car 21 entered the neighborhood, two of the agents conducted 22 surveillance. 23 So around 3:00 a.m., the surveillance agents went out 24 and drove slowly through the territory of the Latin Saints at 25 about 10 to 15 miles an hour. They circled the blocks Opening statement - plaintiff 225 1 multiple times to make sure that there weren't people out in 2 the street, there weren't people out to see the agents when 3 they were placing the trackers. 4 They didn't see anyone out there, and so when they 5 were finished with their surveillance, they went back and -- 6 excuse me, they called back and they reported to the others 7 that the streets were clear and it was safe for them -- for 8 the agents who were placing the trackers to enter. 9 The agents reported back that there was no one out on 10 the streets, but the defendant, Ernesto Godinez, he was out 11 that morning. The defendant was also circling the blocks of 12 his neighborhood at 3:00 a.m. He was also driving slowly 13 through the territory of the Latin Saints. And the evidence 14 at trial will show that the defendant was a member of the 15 Latin Saints. 16 When the defendant saw the surveillance officers 17 circling his blocks, he ran quickly back to his house on Wood 18 Street. This is Wood Street right here. The defendant ran to 19 his house on Wood Street, came out seconds later, and ran 20 north up Wood. He crossed over through the alley that runs 21 between Wood and Hermitage and into the path between two 22 houses or a gangway, and there the defendant waited. 23 Moments later, Agent Crump and the others in his car 24 drove down Hermitage in an unmarked car to begin the operation 25 of placing the trackers. They didn't know it at the moment at Opening statement - plaintiff 226 1 that time, but they drove right past the defendant hiding in 2 that gangway. 3 As the agents drove down Hermitage Avenue, they were 4 looking around, looking to see if there were people out to see 5 them when they got out of the car to place the trackers, and 6 they didn't see anybody. So their car stopped just short of 7 the intersection of 44th of Hermitage, and Agent Crump and two 8 other agents dressed in plain clothes with the hoods of their 9 sweatshirts up got out of the car. 10 They started to cross through the intersection. And 11 just as Agent Crump got to the other side of the street, the 12 defendant fired five gunshots. Defendant -- Agent Crump's 13 colleague returned fire twice, and then two of the agents ran 14 up the street in the direction of the gunshots. The agents 15 quickly realized, though, that Agent Crump wasn't with them. 16 They turned back to find Agent Crump on the ground bleeding 17 from the neck and face and moaning in pain. 18 Meanwhile, seconds after the shooting, the defendant 19 ran out of the gangway, back across the alley, and back into 20 his house on Wood Street. He then messaged his girlfriend and 21 asked her to come pick him up. You'll hear from the 22 defendant's girlfriend during this trial. You'll hear that 23 the defendant, when he got into her car, he was sweating and 24 he said, "I feel good. Fuck that flake." 25 In addition to the defendant's girlfriend's Opening statement - plaintiff 227 1 testimony, you will hear and see a lot of other evidence 2 during the course of this trial, so let me walk you through 3 some of that evidence. 4 You will see surveillance video from all over the 5 neighborhood on that morning of May 4th. The police 6 surveillance cameras will capture the police surveillance 7 units that drove around in their unmarked cars driving through 8 the neighborhood circling the blocks of the Latin Saints 9 territory to make sure that there was no one out. Those same 10 cameras also capture the defendant driving around those same 11 blocks, circling those same blocks of the territory. 12 In one of those videos, you'll see the defendant 13 running into his house just as the surveillance officers are 14 circling his block. The police surveillance camera also 15 captures the exact moment when Agent Crump was shot. You'll 16 see him stumble to the ground, try to get up, and try to take 17 cover. 18 The cameras don't capture the defendant pulling the 19 trigger because he's hidden from the view of two private 20 surveillance cameras that are on Hermitage Avenue, but you'll 21 see the rest of the footage from those cameras. And I expect 22 that you'll see a video about 30 minutes before the shooting 23 of an individual in a light-colored T-shirt in the alley 24 between Wood and Hermitage. 25 And you'll also see a video about 30 seconds before Opening statement - plaintiff 228 1 the agents drive down Hermitage Avenue of the defendant 2 walking into the gangway. And then you'll see the video, mere 3 seconds after Agent Crump is shot, of the defendant bolting 4 out of that gangway and back across the alley. 5 And then you'll see another video of the defendant 6 running down Wood Street and into his house. And in that same 7 video, you'll see the defendant come out of his house and get 8 into his girlfriend's car. And the defendant's girlfriend, 9 she identifies the defendant as the person in that video. 10 In addition to the videos, you'll hear about the 11 ballistics evidence in this case. You'll hear that law 12 enforcement recovered five shell casings from the gangway. 13 You'll hear that -- you'll hear that when they found the five 14 shell casings in the gangway, the CPD forensic investigator 15 who found the fire shell casings in the gangway, he also found 16 about a half a block down a bullet in a tree. 17 And then a half a block down from that bullet in the 18 tree, he found blood on the street and at the curb and in the 19 grass right about here in the intersection. And about a half 20 a block down from the blood in the intersection, he also found 21 a bullet in the grass. And you'll hear through the evidence 22 in this case that that is the bullet that went through Special 23 Agent Kevin Crump's head, and you'll hear that that bullet has 24 Agent Crump's DNA on it. 25 You will also hear from a firearms expert who Opening statement - plaintiff 229 1 determined that the five shell casings in the gangway, they 2 were all fired from the same gun. And the bullet in the tree 3 and the bullet in the grass that had Agent Crump's DNA on it, 4 they were fired from the same gun. And this witness will 5 explain to you that the five casings and the two bullets, they 6 could have been used in the same type of gun, a .9 millimeter 7 semiautomatic handgun. 8 You'll also hear from -- you'll also hear evidence 9 about ShotSpotter which is a system of sensors and microphones 10 set up around the city of Chicago that are used to detect and 11 locate gunshots. You'll hear from an employee of ShotSpotter 12 who will tell you that the system recorded the sounds of seven 13 gunshots that morning. You'll hear the audio from those 14 gunshots. 15 This witness will also explain to you that the system 16 located the sounds of the first five gunshots to an area 17 within 25 meters of the gangway where law enforcement 18 recovered the five shell casings and the gangway that the 19 defendant ran out of seconds after Agent Crump was shot. 20 You'll also hear testimony about the Latin Saints 21 street gang from a former member of the gang. This witness is 22 cooperating with the government in hopes of immigration and 23 other benefits. 24 You'll hear that 44th and Hermitage where Agent Crump 25 was shot and 44th and Wood where the defendant lived are Opening statement - plaintiff 230 1 squarely within the territory of the Latin Saints. You'll 2 hear and see that the defendant is a member of the Latin 3 Saints. And you'll hear that being in the Latin Saints, there 4 are rules. And you'll hear that one of those rules is to 5 protect the territory of the Saints and that you protect Latin 6 Saints territory by patrolling the territory. And if you see 7 rival gang members in Latin Saints territory, members of the 8 Saints are supposed to shoot them up. 9 Finally, you will hear the testimony of the agents 10 who were there that morning. You'll hear that they didn't see 11 anyone out that morning. When they were out in the Back of 12 the Yards, they thought it was safe to get out of their cars 13 to conduct their operation and replace the tracking devices on 14 those cars. You'll hear that they were in plain clothes with 15 the hoods of their sweatshirts up driving unmarked cars. 16 You'll hear from the two agents who ran in the 17 direction of the gunshots and then turned quickly back when 18 they realized that Agent Crump wasn't with them. 19 And you'll hear from Agent Crump. He will tell you 20 that a bullet went through his head making a hole in his neck 21 at the base of his jaw and a hole right between his eyes. 22 He'll describe how serious the injuries were and the surgeries 23 that he endured in the days immediately following the 24 shooting. 25 And after you have seen all of this evidence -- the Opening statement - plaintiff 231 1 surveillance cameras including the video of the defendant 2 running out of the gangway seconds after the shooting, the 3 ballistics evidence including the five shell casings that were 4 recovered in the gangway, the ShotSpotter evidence that puts 5 the sounds of those five gunshots in the area of the gangway, 6 the testimony of the defendant's girlfriend, the testimony 7 regarding the Latin Saints and the street gang itself, and the 8 testimony of the agents who were there that day -- ladies and 9 gentlemen, after you hear all of this evidence, we will come 10 back to you, and we will ask you to return the only verdict 11 that's consistent with the evidence: Guilty. 12 THE COURT: Thank you. 13 Mr. Hyman? 14 MR. HYMAN: Yes. Thank you, Judge. If it please the 15 Court. 16 (Pause.) 17 MR. HYMAN: Judge, can we have a sidebar? There's 18 just some PowerPoint work that they haven't seen, they wanted 19 to see before we get started. It's everything as we talked 20 about, everything that the government has given us. 21 THE COURT: Usually the stuff works. 22 MS. BABU: I believe it's working fine, your Honor. 23 If we could just have a quick second, we haven't seen the 24 PowerPoint presentation. 25 MR. HYMAN: It's just the pictures and the videos. 
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