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       Skokomish Indian Tribe Natural Resources Department (360) 877-5213 N. 541 Tribal Center Road Fax (360) 877-5148 Skokomish Nation, WA 98584 Andrew R. Wheeler Administrator October 20, 2019 U.S. Environmental Protection Agency Office of Policy Regulatory Reform 1200 Pennsylvania Avenue NW Washington, D.C. 20460 Subject: Docket ID No. EPA-HQ-OW-2019-0405: Updating Regulations on Water Quality Certification Dear Administrator Wheeler: The intent of the CWA was to "to restore and maintain the chemical, physical, and biological integrity of the Nation's waters." 1 According to the EPA 2017 National Summary of State Information, more than half of U.S. stream and river miles, about 70 percent of lakes, ponds and reservoirs, and 90 percent of the surveyed ocean and near coastal areas continue to violate water quality standards under the CWA 2 Pursuant to this and in keeping with the spirit and intent of the Clean Water Act, the Skokomish Tribe does not agree with Presidential Executive Order 13868 titled Promoting Energy Infrastructure and Economic Growth as relates to this rulemaking and is steadfastly opposed to these changes in Section 401 of the Clean Water Act. This rulemaking does not lay forth a "common framework" to work together, but instead puts in place a dictated federal mandate that severely weakens state and tribal treaty rights and authority to protect their waterways through reasonable implementation of the CWA 401 process. For example, this rulemaking proposes to limit the timeframe that the states and tribes have to complete the certification analysis and decision making process to one year: "The plain language of section 401 provides that a state or authorized tribe must act on a section 401 certification request within a reasonable period of time, which shall not exceed one year. Section 401 does not guarantee a state or tribe a full year to act on a certification request. The statute only grants as much time as is reasonable, and federal licensing or permitting agencies, in their discretion, may establish a period of time shorter than one year 1 Federal Water Pollution Control Act (Clean Water Act): Public Law 95-217, 91 Stat. 1566 (1977). 2 "National Summary of State Information": Water Quality Assessment and TMDL Information. EPA. (Retrieved 2017-03-01). 1 Docket ID No. EPA-HQ-OW-2019-0405: Updating Regulations on Water Quality Certification if the federal licensing and permitting agencies determine that a shorter period is "reasonable." 33 U.S. C. 1341(a)(1). The CWA provides that the timeline for action on a section 401 certification begins "upon receipr of a certification request. Id. If a state or tribe does not grant, grant with conditions, deny, or expressly waive the section 401 certification within a reasonable time period as determined by the federal licensing and permitting agencies, section 401 authorizes the federal licensing and permitting agencies to find that the state or tribe waived the section 401 certification requirement and issue the federal license or permit. Id. at 1341; 40 CFR 121.16(b). If the certification requirement has been waived and the federal license or permit is issued, any subsequent action by a state or tribe to grant, grant with condition, or deny section 401 certification has no legal force or effect." 3 The size and complex nature of many of these projects requires "due diligence" on behalf of states and tribes to effectively perform the task of analyzing 401 permit applications. This time limitation will severely constrain the ability of states and tribes, who are generally more knowledgeable about local conditions than federal agencies, to effectively protect their water quality for drinking and for habitat protection within our watersheds throughout the state. Other objectionable components of this rulemaking include: • Placement of unreasonable "up front" and detailed legal burdens on states and tribes to show why, for example, they are denying or placing conditions on a permit. • The federal agency would have the power to determine whether a state or tribal condition placed on a project exceeds or conflicts with the scope of CWA 401 authority. • Limiting the scope of state and tribal authority to placing conditions only on the point of discharge, instead of on the entire project. Alarmingly, these mandates have the collective ability of stopping state's and tribes from being able to protect their waterways from potentially devastating human health and environmental outcomes resulting from the construction and operation of projects such as pipelines, dams, power plants and fossil fuel shipping terrninals. Furthermore, the EPA's appears to have a systemic lack of understanding of it's trust responsibility regarding tribal treaty protected reservation lands and off reservation "usual and accustomed" lands and waters. To use an example, our migratory salmon move across land ownership, land development, and jurisdictional boundaries in a never ending life cycle starting in the watersheds and streams where they spawn, to marine waters where they mature, eventually returning again to spawn in the same stream. In order to thrive, they depend on clean water in our watersheds and our inland and coastal marine waters throughout Washington and the Pacific Northwest. Since the primary component of habitat is clean water, any ruling, law or regulation that directly or indirectly weakens Clean Water Act vital protections for our waterways will automatically affect and diminish our off reservation treaty protected natural resources, including shellfish, salmon/fin-fish, wildlife and the ecosystems they thrive in. 3 Updating Regulations on Water Quality Certification: 84 Fed. Reg. 44,080, 44,087 (proposed Aug. 22, 2019) (to be codified at 40 C.F.R. pt. 121) Docket ID No. EPA-HQ-OW-2019-0405: Updating Regulations on Water Quality Certification This ruling will not only result in weakening water quality protections on tribal reservation lands, but will usurp and affect the state's authority and ability to protect waterways that are within tribal U&A's. This results in both a direct and indirect violation of the fiduciary trust responsibility that the U.S Government and the EPA are charged with in the protection or our natural resources subsequent to the Treaty of Point no Point, which was signed with the Skokomish, Chimacum, and S'Klallam Tribes on January 26, 1855. EPA's insistence on moving forward with this action is a digression that continues to show a lack of respect and concern for clean water, endangered species, tribes, the people of Washington and the Pacific Northwest. It shows a lack concern for our recreational and commercial fishing and seafood industries. Most of all however, it violates EPA's mission, which is to protect our health and the health of the environment within which we all must live. Thank you for the opportunity to comment. If you have any questions or concerns regarding these comments please contact Dana Sarff, Environmental Planner, at 360-877-5213 Ext 2201 or at dsarff@skokomish.orq Respectfully, ' oseph Pavel; Director of Natural Resources Skokomish Tribe. 3 Docket ID No. EPA-HQ-OW-2019-0405: Updating Regulations on Water Quality Certification 
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