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      July 16, 2021 Andrew Singelakis, Director Transportation Department City of Bellevue 450 110th Ave. NE P.O. Box 90012 Bellevue, WA 98009 Re: Comments on Proposed Sidewalk and Utilities Easements Director’s Rule Dear Director Singelakis, Washington Business Properties Association (WBPA) is a broad coalition of businesses and professional associations focused on commercial, residential and retail real estate and property rights issues in Washington State. Please consider our comments concerning the Draft Sidewalk and Utilities Easements Director’s Rule published last month. 1 We understand the Bellevue Chamber is working with you to negotiate a mutually agreeable framework for balancing our member’s property rights with the City’s needs to manage sidewalks, utilities, streetlights, traffic signals, street trees and similar infrastructure on and adjacent to rights-of-way. We will support and monitor that effort. However, WBPA is concerned that the principles articulated in the Draft Rule will continue to be used in a manner that violates local, state and federal property rights law, so we write to request that the City revise the Draft Rule to provide safeguards against that possibility. Our concern is not with property interests already held by the City, such as dedicated rights-of-way or existing utilities easements, but rather the City’s practice of requiring new property rights be conveyed to it as a condition of development. While the Draft Rule could be read to only apply to situations where the City already owns the property interest (of the subject of Chapter 14.30 BCC), we also are aware that the City has been routinely using the same standards for placing conditions on new development (the subject of Chapter 14.60 BCC) without engaging in an analysis that is consistent with law. When a property owner is seeking to develop its property, the City’s ability to place conditions on the permit are governed by these important settled legal principles: 1 https://bellevuewa.gov/city-government/departments/transportation/permits-and-standards/easement- directors-rule. 123 Fir Street NE, Suite 201 (360) 205-2345 Olympia, WA 98506 1. Requirements for dedication of right-of-way must be reasonably necessary to mitigate the direct impacts of the development. See BCC 14.60.090 and RCW 82.02.020. 2. There must be a “nexus” (i.e., direct connection) between the impacts associated with the new development and the proposed permit condition. In other words, the development must be shown to create or exacerbate an identified problem, and the proposed condition will alleviate the problem. 3. The condition is proportional to the development’s anticipated impact. 4. The burden of proof in the above analysis is on the City. To safeguard these important property rights, we request the following: 1. Clarify that the proposed Director’s Rule does not apply to private property, except and solely to the extent that it is consistent with the scope of existing easements. 2. In placing conditions on development, the City must more carefully adhere to the legal analysis it is required to undertake to demonstrate that the conditions are consistent with Chapter 14.60 BCC, RCW 82.02.020 and the constitutional analysis under the Nollan/Dolan line of decisions, which have been repeatedly upheld by the Washington State Supreme Court. This can be done by providing the City’s rationale in its pre-application conference letters and SEPA threshold determinations. 3. Allow property owners a path to provide solutions for the problems identified in the conditions by utilizing methods that meet City requirements, but also have less impact to their properties or proposed developments. 4. In the event the City desires to take property rights for purposes that are not related to the development’s impacts, or not roughly proportionate to those impacts, provide a mechanism for valuing and compensating the property owner for the taking. Thank you for considering our comment. Sincerely, Chester Baldwin WBPA Chief Executive 123 Fir Street NE, Suite 201 (360) 205-2345 Olympia, WA 98506 
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