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      * CONFEDERATED * TRIOES AND BANDS * Confederated Tribes and Bands Established by the of the Yakama Nation Treaty of June 9, 1855 October 21, 2019 Sent via Electronic Mail Mr. Andrew Wheeler Administrator United States Environmental Protection Agency 1200 Pennsylvania Ave. NW Washington, D.C. 20460 Re: EPA'S PROPOSED RULE TO UPDATE REGULATIONS ON WATER QUALITY CERTIFICATION — DOCKET No. EPA-HQ-OW-2019-0405 Dear Mr. Wheeler: I write on behalf of the Confederated Tribes and Bands of the Yakama Nation (Yakama Nation") in response to the Environmental Protection Agency's (EPA") request for comments on its proposed update to regulations on water quality certification (Proposed Rule') under Section 401 of the Clean Water Act (CWA"). The Yakama Nation is generally opposed to the Proposed Rule because it appears designed to benefit polluters while undermining responsible water quality regulation. Since time immemorial, the original, free, and independent Native Nations that were later confederated as the Yakama Nation have depended on water resources for cultural, spiritual, and economic wellbeing. In the Treaty with the Yakamas, U.S. — Yakama Nation, June 9, 1855, 12 Stat. 951 (Treaty of 1855), the Yakama Nation expressly reserved the right to fish at "usual and accustomed places." The Yakama treaty negotiators knew that securing these fishing rights was crucial to guaranteeing the livelihood of their people. For the Yakama people, the exercise of fishing rights was "not much less necessary to the Indians than the atmosphere they breathed." In exchange for the livelihood that the fish provide, the Yakama Nation acts as a steward of fish populations and the waterways that these populations depend on. The Yakama Law and Order Code's title on water appropriation acknowledges this responsibility, proclaiming that "Mlle human relationship with water is one of stewardship."2 The Yakama Nation and its members "are caretakers of the water resources of the Yakama Nation." and must "protect the environmental quality and integrity of all surface and ground waters."' The CWA also acknowledges a concept of stewardship. The chief goal of the statute is to "restore and maintain the chemical, physical, and biological integrity" of the waters of the U.S. v. Winans, 198 U.S. 371, 381 (1905). 2 Rev. Yakama Code § 60.01.01. 3 Id. Post Office Box 151, Fort Road, Toppenish, WA 98948 (509) 865 5121 United States.4 The CWA does not, as the Proposed Rule implies, list "facilitating commerce on interstate navigable watere as a stated goal or policy.5 Nevertheless, the Proposed Rule appears designed to benefit industry at the expense of the stewardship that both Yakama and federal law recognize and affirm. The Yakama Nation observes three major flaws in the Proposed Rule. First, the Proposed Rule mandates a certification process that will frustrate the ability of certifying authorities to regulate water quality.6 Second, several key interpretations in the Proposed Rule conflict with the plain language of the CWA. Finally, inconsistent with its trust responsibility as a federal agency, the EPA did not consult with the Yakama Nation prior to developing the Proposed Rule. I. The Proposed Rule imposes a process that frustrates the ability of certifying authorities to regulate water quality and improperly provides for federal discretion over certifications. The Proposed Rule provides that the timer on a certifying authority's response to a certification request begins running upon receipt of that request.7 The request must include certain enumerated items.8 A certifying authority may respond to a request with one of four options: grant certification, grant with conditions, deny certification, or waive its opportunity to provide a certification.9 If a certifying authority grants certification but imposes conditions on that certffication, then it must describe why such conditions are necessary and whether a less stringent condition would suffice.1° Any conditions must conform to the Proposed Rule's narrow interpretation of Section 401, as discussed below.11 The federal permitting or licensing authority will "review and make appropriate determinations about the adequacy" of the certification.0 If the federal permitting or licensing authority concludes that the certifying authority has acted outside the scope of the Proposed Rule's interpretation of Section 401, the agency may invalidate the certifying authority's action and find that a constructive waiver has occurred.18 Finally, the federal permitting or licensing authority is tasked with enforcing 4 Id. at (a). 5 84 Fed. Reg. at 44087. 6 The Yakama Nation has not pursued an application to the EPA for certification authority. However, the Yakama Nation may choose to do so at a later date, and therefore has an interest in protecting the ability of certifying authorities to adequately regulate water quality. Furthermore, the Yakama Nation supports an interpretation of Section 401 of the CWA that allows current certifying authorities to meaningfully protect water quality upstream of the Yakama Reservation or in off-reservation Treaty-fishing locations. 7 84 Fed. Reg. 44080, 44107 (Aug. 22, 2019). Id. at 44101. 9 Id. at 44013. 10 Id. at 44105. n 12 Id. at 13 Id. at 44110. Post Office Box 151, Fort Road, Toppcnish, WA 98948 (509) 865 5121 2 valid conditions on the certification, with the EPA recognizing that agencies have "absolute authority not to prosecute violations of conditions." Collectively, these aspects of the Proposed Rule will improperly hinder review by certifying authorities. For example, the enumerated list of items in a certification request is likely insufficient to adequately determine the impacts of a proposed project, particularly where the project is complex. However, because the timer on reviews begins to run as soon as the request is received, a certifying authority will potentially need to begin acting on an incomplete request. This is problematic because a certifying authority may already have difficulty completing a certification review within the time allotted; a request with insufficient information would further stymie that review. A better rule would provide that the timer begins running once the certifying authority concludes that it has received a complete request. Furthermore, the EPA should not require that a certifying authority explain why a condition is necessary. This improperly places the burden on the certifying authority. Instead, the applicant should have to demonstrate to the certifying authority and the federal permitting or licensing authority why a condition is not necessary to protect water quality. The Proposed Rule also provides federal permitting or licensing authorities with too much power over certification, which the CWA clearly acknowledges as being within the purview of certifying authorities. The CWA states that any conditions or other limitations imposed through the certification "shall become a condition" on the federal permit or license.15 Likewise, "no [federal permit or license] shall be granted if certification has been denied by [the certifying authority]."18 Thus, the CWA unequivocally provides that certifying authorities have the final say on certifications, while federal permitting or licensing authorities have no discretion over conditions or denials, including whether or not to enforce conditions. The EPA's attempt to provide such discretion is therefore inappropriate and the agency should revise the Proposed Rule accordingly." II. The scope of certification under the Proposed Rule is contrary to the plain language of the CWA. The CWA provides that a certification is required for any activity "which may result in any discharge into navigable waters."18 Once the certification trigger is met, a certifying authority may impose conditions "necessary to ensure that any applicant for a federal license or permit" will comply with CWA requirements and "any other appropriate requiremene of state or tribal law.19 14 Id. at 44117. 15 33 U.S.C. § 1341(d). 16 33 U.S.C. § 1341(a)(1). 17 If the EPA retains federal discretion here, then the final rule should make clear that certifying authorities may remedy any conditions that are found to be invalid. 15 Id. 16 33 U.S.C. § 1341(d). Post Office Box 151, Fort Road, Toppenish, WA 98948 (509) 865 5121 3 The Proposed Rule interprets the scope of Section 401 certffication review to "water quality impacts to waters of the United States resulting from a potential point source discharge associated with a proposed federally licensed or permitted project."20 Conditions are limited to ensuring that discharges comply with "EPA-approved state and tribal CWA regulatory programs."21 This interpretation is contrary to the plain language of the CWA. The EPA should revise the Proposed Rule to ensure consistency with the relevant statutory provisions. First, the Proposed Rule should require that all discharges be certified by certifying authorities. Several of the CWA's regulatory provisions are expressly limited to applying only to point source discharges.22 Section 401 certification, on the other hand, is required for any discharge. If Congress had intended that Section 401 apply only to point source discharges, it would have said so. The EPA may not insert language into a statute that Congress clearly chose to omit. The Proposed Rules limitation to particular types discharges is therefore inconsistent with the CWA and should be rejected. Second, the Proposed Rule should not conflate the scope of 33 U.S.C. § 1341(a)(1) and (d).23 EPA's interpretation of 33 U.S.C. § 1341(d), which only allows for conditions that will ensure discharges comply with water quality requirements, effectively renders the term "applicane in that provision meaningless. In practice, this interpretation will preclude certifying authorities from imposing conditions meant to curtail impacts not directly related to point source discharges, such as streamflow requirements. The Proposed Rule should more closely track the language of the CWA, in which 33 U.S.C. § 1341(a)(1) provides the trigger for certification while 33 U.S.C. § 1341(d) designates the potential scope of conditions. Third, the Proposed Rule should not set such rigid parameters on what types of conditions can be imposed on a certification. The EPNs decision to read "any other appropriate requiremene of state and tribal law as only including EPA-approved CWA programs significantly narrows the broad statutory language without adequate justification. The EPA should adopt a definition of "appropriate requiremene that includes any condition with a nexus to water quality. III. The EPA did not adequately consult with the Yakama Nation prior to developing the Proposed Rule. The federal government and its agencies, including the EPA, owe a fiduciary trust obligation to the Yakama Nation.24 This obligation is based on the cession of certain rights to roughly ten million acres of land in reliance on federal promises to protect Yakama interests for future generations. Therefore, it requires the federal government to preserve 211 84 Fed. Reg. at 44098. 21 Id. 44093. 22 See 33 U.S.C. § 1342, 33 U.S.C. § 1344. 23 In this respect, the Proposed Rule is also contrary to the U.S. Supreme Court's reading of the CWA in PUD No. 1 of Jefferson Cty. v. Wash Dep't of Ecology, 511 U.S. 700 (1994). 24 U.S. v. Mitchell, 463 U.S. 206, 225 (1983). Post Office Box 151, Fort Road, Toppenish, WA 98948 (509) 865 5121 4 tribal resources such as fish stocks.28 The U.S. Supreme Court has characterized the trust obligation as a duty that should be judged by "the most exacting fiduciary standards."26 Inherent in the trust obligation is the federal agencies duty to meaningfully consult with the Yakama Nation on actions that impact Treaty and trust resources.27 This duty is acknowledged by Executive Order 13175, which provides directives for agencies developing policies that have "tribal implicatione in order to "strengthen the United States government-to-government relationships with" the Native Nations.28 Similarly, the EPNs own policies state that the agency will "consult on a government-to-government basie with Native Nations when its "actions and decisions may affect tribal interests."29 Consultation, "the process of meaningful communication and coordination," should be conducted "early enough to allow tribes the opportunity to provide meaningful inpur on the proposed action.30 The Proposed Rule's effect on water quality regulation will inevitably impact the Yakama Nation's water resources, which are protected under both the Treaty of 1855 and the federal trust obligation. Nevertheless, the EPA has not engaged in adequate consultation with the Yakama Nation regarding the Proposed Rule. The EPA claims that it initiated consultation with the Native Nations from April 24, 2019 to May 24, 2019.31 However, at that time, the EPA had not provided a clear indication of what the Proposed Rule would actually entail and therefore the Yakama Nation could not provide substantive input. Likewise the EPNs public hearings and webinars on the Proposed Rule were not adequate forums for the Yakama Nation to offer any meaningful comments. The EPA must engage in direct consultation with the Yakama Nation's Tribal Council on the Proposed Rule prior to the rules implementation. Direct consultation will allow the Yakama Nation to learn more about the EPNs intent and justification for the Proposed Rule and to share further input as to its potential impacts on our resources. The Yakama Nation expects that the EPA will contact appropriate Yakama Nation representatives in order to ascertain how such consultation should be conducted. Iv. The Yakama Nation requests that the EPA incorporate the input provided in this comment into development of the Proposed Rule. For the reasons stated above, the Yakama Nation opposes a number of aspects of the Proposed Rule. 25 See Parravano v. Masten, 70 F.3d 539, 547 (9th Cir. 1995) ([T]he tribes' federally reserved fishing rights are accompanied by a corresponding duty on the part of the government to preserve those rights.") 26 Seminole Nation v. U.S., 316 U.S. 286, 296-297 (1942). 27 See Klamath Tribes v. U.S., 1996 WL 924509 (D. Or. 1996) ("In practical terms, a procedural duty has arisen from the trust relationship such that the federal government must consult with an Indian Tribe in the decision- making process to avoid adverse effects on treaty resources.") 28 Exec. Order No. 13175. 29 EPA, Policy on Consultation and Coordination with Indian Tribes, at 1 (May 4, 2011). 39 Id. at 1, 5. 31 84 Fed. Reg. at 44082. Post Office Box 151, Fort Road, Toppenish, WA 98948 (509) 865 5121 5 These concerns are of great significance to the Yakama Nation, given that the Proposed Rule implicates water resources and will therefore impact Treaty-reserved rights. Accordingly, the Yakama Nation expects that the EPA will give serious consideration to the issues raised in this comment and revise the Proposed Rule appropriately. If you have any questions or concerns regarding this comment, please contact Mr. Ethan Jones, Lead Attorney for the Yakama Nation Office of Legal Counsel, at (509) 865-7269, ext. 6014.32 Sincerely, JODEL. GOUDY, CHAIRMAN YAKAMA NATION TRIBAL COUNCIL 32 The Yakama Nation reserves the right to provide further comments on the Proposed Rule at a later date. In submitting this comment, Yakama Nation does not waive its sovereign immunity from suit, nor does it waive, alter, or otherwise diminish its sovereign rights, privileges, or remedies. Furthermore, submission of this comment does not substitute for formal government-to-government consultation on this matter. Post Office Box 151, Fort Road, Toppenish, WA 98948 (509) 865 5121 6 
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