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      July 16, 2021 Andrew Singelakis Director, Bellevue Transportation Department City of Bellevue 450 110th Ave. NE P.O. Box 90012 Bellevue, WA 98009 Re: Comments to Sidewalk and Utilities Easements Director’s Rule Dear Director Singelakis: This letter follows our original May 28, 2021, communication regarding below-grade utility easements, above-grade clearance easements and streetlight pole replacements. It also responds to the Draft Sidewalk and Utilities Easements Director’s Rule (the “Draft Rule”) published last month.1 As explained below, elements of the City’s current Draft Rule do not meet statutory and constitutional requirements and conflicts with existing City code. Our analysis below provides the legal and policy rationale for this position. However, the Chamber recognizes the important interests that the City is trying to address through its proposed rule. We have also enclosed a draft proposal that serves as a workable framework for the City to consider. The Draft Rule cites an incorrect code provision for its underlying authority. Chapter 14.30 BCC does not provide authority for placing conditions on new development or adopting rules regarding such conditions. Page 1 of the Draft Rule provides, in part, that “most of the City’s sidewalks are within dedicated or deeded right-of-way, while others are located within designated sidewalk and utilities easements. For those sidewalks located within sidewalk and utilities easements, the underlying property owner retains the right to use the easement area, so long as the use does not interfere with the City’s rights granted under the easement.” (Emphasis added.) Where the City already owns the area under or above the right-of-way, the City is within its rights to regulate the use of such areas consistent with the owner’s retained interests pursuant to Chapter 14.30 BCC, the Right-of-Way Use Code, which provides for “the issuance of right-of-way use permits in order to regulate activities within the right-of-way.” See BCC 14.30.020. (Emphasis added.) In the context of the City’s review of new development, the appropriate framework for imposing conditions related to street frontage requirements is found in Chapter 14.60 BCC. 1 The Transportation Department web-page on the Director’s Rule is here: https://bellevuewa.gov/city- government/departments/transportation/permits-and-standards/easement-directors-rule. To date, the City has already been using many of the concepts outlined in the Draft Rule to impose project conditions under the State Environmental Policy Act (SEPA) through SEPA threshold determinations. Using concepts in an un-adopted, unofficial rule to condition projects is a violation of substantive SEPA authority. To meet SEPA’s rules “such conditions . . . shall be based upon policies identified by the appropriate governmental authority and incorporated into regulations, plans, or codes which are formally designated by the agency . . . as possible bases for the exercise of authority pursuant to this chapter.” See RCW 43.21C.060; WAC 197-11-660(1)(b); BCC 22.02.140.A. Project conditions must be consistent with SEPA, Chapter 14.60.BCC, RCW 82.02.020 and federal constitutional principles of nexus and rough proportionality. And the burden is on the City, not the developer, to demonstrate that the exaction is legal. See Church of the Divine Earth v. City of Tacoma, 194 Wn.2d 132, 138, 449 P.3d 269 (2019). Shifting the burden from the City to the developer in this manner is impermissible. Please consider the following relevant excerpts of from Chapter 14.60 BCC, which provide the purpose, authority and limitations for imposing street frontage conditions on new development: • BCC 14.60.020, Purpose. “The purpose of this code is to provide a policy framework for transportation impact mitigation requirements relating to new development and redevelopment.” • BCC 14.60.021, Authority. “The director shall have the authority to…prepare, adopt and update as needed design standards….The design standards shall be consistent with Bellevue City Code, adopted city policies and adopted street design plans.” • BCC 14.60.090, Dedication of right-of-way. “The city may require the dedication of right-of-way by the developer as a condition of development approval in order to incorporate transportation improvements that are reasonably necessary to mitigate the direct impacts of the development.” • BCC 14.60.100, Easements and tracts. “Easements for all public facilities and public utilities needed to serve the proposed development consistent with the provisions of the comprehensive plan and other adopted city plans, including the pedestrian and bicycle transportation plan, shall be granted by the developer.” • BCC 14.60.110, Street frontage improvements. “The installation of street frontage improvements is required for all new development … as a condition of development approval in order to incorporate transportation improvements that are reasonably necessary to mitigate the direct impacts of the development. Installation of street frontage improvements is also required when necessary for the mitigation of adverse environmental impacts identified pursuant to the State Environmental Policy Act.” • BCC 14.60.210, Street lighting. “Public street lighting is required along all public streets, including new public streets in subdivisions and fronting short subdivisions. The developer is responsible for analysis of existing light levels, design and installation of new lighting and relocation of existing lighting along the street frontage of the development.” • BCC 14.60.230, Public and franchise utility relocations – Developer initiated. “All existing and new franchise utility distribution systems, including power, telephone, and TV cable, fronting or serving a commercial development site shall be undergrounded. The extent of the undergrounding required by this section shall be limited to the nearest support or connection point(s) as determined by the review engineer.” (Emphasis added.) This review of relevant code sections reinforces that Chapter 14.60 BCC is drafted in a manner that adheres to and expressly references RCW 82.02.020 and federal constitutional legal principles. For example, it provides that dedication of right of way may be imposed as a condition if it is “reasonably necessary to mitigate the direct impacts of the development.” RCW 82.02.020 provides, “no [city] shall impose any tax, fee, or charge, either direct or indirect, on the construction or reconstruction of [buildings] or on the [development] of land. However, this section does not preclude dedications of land or easements within the proposed development . . . which the [city] can demonstrate are reasonably necessary as a direct result of the proposed development . . . to which the dedication of land or easement is to apply.” (Emphasis added.) The Washington Supreme Court has analyzed the state and federal constitutional principles of nexus and rough proportionality (Nollan/Dolan cases) many times. Very recently the Court reiterated the framework, explaining: “[f]irst, the government must show the development will create or exacerbate an identified public problem. Second, the government must show the proposed condition will tend to solve or alleviate the public problem. Finally, the government must show that the condition is roughly proportional to the development’s anticipated impact. In fulfilling these requirements, the government must, to some degree, quantify its findings, and cannot rely on speculation regarding the impacts or mitigation of them.” Church of Divine Earth, 194 Wn.2d at 138. The City should follow this clear, Court- endorsed framework and its adopted codes. As one of many examples, our previous letter noted the condition imposed on Skanska’s SEPA determination for its office tower on NE 8th Street and 108th Avenue NE required that it provide a void under its private property that eliminated an entire row of parking on the top floor of the parking garage. There was no analysis accompanying this requirement that stated a public problem to be solved, why the development created or exacerbated the problem, how the requirement of a dedication of this area will solve the problem, or why the requirement was roughly proportionate to the impact of the project. Failing to meet this burden could expose the City to liability. See Church of Divine Earth at 140. We believe there is a way to narrow the City’s draft rule in a matter that more closely meets adopted codes and provides more certainty to developers and the City during the entitlement process. The enclosed Proposed Rule integrates and distinguishes the purpose, authority, and requirements of Chapter 14.30 BCC and Chapter 14.60 BCC to achieve a workable framework. The baseline standards set out should be presumed to meet the Nollan/Dolan test, and be consistent with RCW 82.02.020 and Chapters 14.30 and 14.60 BCC. However, that presumption should be rebuttable by the developer, who should be able to use the Type V permit process to achieve approval of a proposed deviation from the baseline early in the development process based on the tenets of Nollan/Dolan, RCW 82.02.020 and Chapter 14.60 BCC. Here is a brief summary of the following above-and below-grade issues, and our view of an appropriate baseline standard for each issue. These rationales form the basis for the standards in our Proposed Rule. • Existing Easements. For existing easements, the scope / requirements of such easements must continue to be honored, unless and until the underlying property owners negotiate amendments to or termination of such easement. Our version of the Draft Rule provides a framework for such amendments so that developers understand the standards the City will apply. • Sidewalks. The sidewalk widths, planter strips, tree pit and street tree requirements promulgated in LUC 20.25A.090 and other Land Use Code provisions should control, and a Director’s Rule cannot conflict with such requirements. Easements should be narrowly tailored to the minimum necessary dimensions to accommodate these facilities. Further, a property owner or developer should be able to propose vaults, building supports, benches and similar uses above and below the sidewalk, so long as the use does not conflict with the sidewalk use, as contemplated by and in some instances required under various provisions of the Land Use Code. • Street Trees and Street Landscaping. The requirements for landscape strips and street trees promulgated in LUC 20.25A.090. and .110 and other Land Use Code provisions should control, except where such requirements conflict with other provisions of the Land Use Code. For example, LUC 20.25A.060.B.2.a.iii allows portions of buildings to overhang above the sidewalk to the property line above a minimum clearance of 20 feet above the right of way. The developer must be allowed to modify the street tree/landscaping requirements in a manner that enables the overhang. Based on our experience in other cities, a sidewalk depth of 12” should be sufficient to accommodate the structural needs of the sidewalk and allow for City maintenance. Planter soil requirements should be limited to what is necessary for the health of the street trees, and the developer should be permitted to propose deviations from these requirements, which should be approved if it can demonstrate the deviations will support sidewalks and healthy trees. • Streetlight Poles. It should be presumed that streetlight poles in their existing location need to be maintained, per the Transportation Design Manual. The developer must perform the lighting analysis required under BCC 14.60.210 and propose a plan that meets the city standards for illumination. The developer must work with the city on appropriate depth and height to enable the streetlight to function for purposes of illumination. If the City desires a pole to be replaced for purposes of enabling 5G, such requirements need to be imposed on the carrier applying for the 5G permit, or the City needs to credibly demonstrate how such a condition meets the tests under Chapter 14.60 BCC, RCW 82.02.020 and Nollan/Dolan. If the City desires on-site or off-site lightbulbs to be upgraded, it must demonstrate that reasonable lighting standards cannot be achieved without such upgrades. Similarly, if the City desires a streetlight pole replacement, then it must demonstrate that the existing streetlight pole is inadequate to meet the adopted lighting standards in the Transportation Design Manual. Requiring a new pole as a development condition, or amending the Transportation Design Manual to require a development to provide a new pole solely to accommodate 5G does not meet the requirements of Chapter 14.60 BCC, RCW 82.02.020, and the Nollan/Dolan test. • Underground Utilities (Gas, Electric, Water, Sewer, Storm). As noted above, the developer must comply with existing easement requirements and maintain existing connections. The developer must work with the City and PSE on a plan to provide utilities to serve the building, including vaults and transmission lines. PSE vaults should be allowed above-grade where they are technically infeasible below-grade and serve the public system. Additional requirements for system expansion require a demonstration that there is a need for such expansion, that the proposed development is triggering the need for the expansion, and that the requirement is roughly proportionate to the impact created by the project. There are separate utilities codes that address these issues adequately instead of the City’s approach to require blanket transportation easements. • Traffic signals. Requirements for traffic signal depths and heights should be addressed on a case-by-case basis. The depth and area required for a traffic signal should be limited to the minimum area necessary to support it. If the City is requiring additional property rights for traffic signal, then it must demonstrate why the requirement is caused by the development and how the requirement is roughly proportionate to the impact of the development, or compensate the developer for the taking, for example, by provide a credit against traffic impact fees for the value that is not proportionate. • Bike Lanes. The City must demonstrate that the bike lane requirement is in an adopted plan and that contribution of the bike lane without any compensation is roughly proportionate to the impact of the project. A portion that is disproportionate could still be required only if the developer is compensated for the taking through impact fee credits or in some other manner. • City Fiber. For new requirements for City fiber, the City must demonstrate how the project is creating or exacerbating the need for the City fiber, and how the requirement to dedicate land or an easement for such purpose is roughly proportionate to the project’s impact. • Right of Way Dedication. The City must demonstrate that the right of way dedication is reasonably necessary to mitigate the impacts of the development. The developer must be compensated for the portion of the right-of-way dedication that is not roughly proportionate to the project’s impact. The City should also publish its right of way maps so that developers can anticipate the City’s requests. Any updates to such maps should be adopted by the City Council. • Street use fees. The street use fee requirement must not apply to the portion of the sidewalk that is on private property (i.e., in and easement). We appreciate your consideration of our prior letter and these comments. We also appreciate the invitation for public input and the accessibility of staff throughout this process. While the Director’s Rule as currently proposed conflicts with adopted code provisions and case law, we believe the enclosed draft compromise protects property rights while accomplishing key City goals. We welcome your questions and hope to continue to collaborate with the City on this important issue. Sincerely, Joe Fain President & CEO, Bellevue Chamber cc: Brad Miyake, City Manager Kate Berens, Deputy City Manager Mike Brennan, Director, Development Services Department 
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