
    [image: Logo]
PDF Host


Report Abuse
    
      
    

    
      NV 401 Rule Comments.pdf - 

      Please enable JavaScript to view the full PDF

       NEVADA DIVISION OF STATE OF NEVADA Department of Conservation & Natural Resources ENVIRONMENTAL Steve Sisolak, Governor ROTECTIO Bradley Crowell, Director Greg Lovato, Administrator October 17, 2019 Office of Water (4504-T) Environmental Protection Agency 1200 Pennsylvania Avenue, NW Washington, D.C. 20460 Re: Comments on Clean Water Act Section 401 Water Quality Certification Rulemaking (Docket ID No. EPA-HO-OW 2019-0405) To whom it may concern: The proposed rule, published by the U.S. EPA on August 22, 2019, revising regulations related to Section 401 of the Clean Water Act (CWA) vastly undercuts state and certain North American tribal authority to protect surface water resources. Although EPA's effort is to clarify and provide additional direction to streamline administration of the Section 401 Water Quality Certification Program, the changes proposed will drastically alter the scope of established and proven state and tribal 401 programs by redefining the certification procedural process. A critical component of the CWA is prioritizing a state's role in protecting water quality within their borders. This proposed rule limits the ability of states to protect a waterbody's designated uses and achieve water quality standards through the Section 401 certification process. Undermining this historic role unravels years of established law and congressional deference to states and is contrary to the principles of cooperative federalism. The Nevada Division of Environmental Protection (NDEP) has CWA delegation and is responsible for ensuring that Nevada laws and regulations for protecting water quality are enforced to maintain the environmental and economic vitality of the State's water resources. This responsibility includes delegated authority to evaluate whether discharge of fill or pollutants associated with projects or activities requiring a federal permitting decision meet requirements of the water-quality protection program administered by NDEP. The following comments are provided on specific issues, contained in the proposed Section 401 regulation revisions, identified as most significant to NDEP's water quality certification program. NDEP on behalf of the Nevada Department of Conservation and Natural Resources supports the comments of the Association of Clean Water Administrators, the Western States Water Council, the Western Governors' Association, and the Environmental Council of the States submitted in response to EPA's proposed 401 water quality certification rulemaking. Time-Period for Section 401 State Review EPA is proposing in this rulemaking that the federal agency receiving a license or permit application be responsible for establishing a "reasonable period of time" for a state to review and issue a 401 certification or a waiver. This would artificially restrict the timeframe for agency review to a proposed period of one-year or less from date of application submittal, regardless ofwhether the application is deficient or requires additional study. This diminishes state authority and limits the ability of a state to adequately protect its surface water resources. Larger, complex projects that fall under an Individual 404 Permit may require months of review and consultation with other agencies. Additional information may be needed from the project proponents to allow for an informed evaluation. In these situations, the federal agency should coordinate with states, who are in a better position to evaluate the impacts from the many competing uses of water within their borders for economic and environmental purposes, to define a reasonable period of time to process and issue a certification within the one-year period from receipt of a complete application. 901 S. Stewart Street, Suite 4001 • Carson City, Nevada 89701 • p: 775.687.4670 • f: 775.687.5856 • ndep.nv.gov printed on recycled paper 
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