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       Inter Tribal Association of Arizona 21 TRIBAL N A T I O N S October 21, 2019 Ak-Chin Indian Community Sent via eRulemaking Portal: http://www.regulations.gov Cocopah Indian Tribe Colorado River United States Environmental Protection Agency Indian Tribes Office of Water Fort McDowell Division of Oceans, Wetlands, and Communities Yavapai Nation 1200 Pennsylvania Avenue NW Fort Mojave Indian Tribe Washington, DC 20460 Gila River lndian Community RE: Docket ID No. EPA-HQ-OW-2019-0405 – Inter Tribal Association of Arizona, Havasupai Tribe Comments to the EPA Proposed Rule Updating Regulations on Water Quality Certification, 84 Fed. Reg. 44080 (Aug. 22, 2019) Hopi Tribe Hualapai Tribe To Whom it May Concern: Kaibab Band of Paiute Indians These comments are being submitted by the Inter Tribal Association of Arizona, Pascua Yaqui Tribe (ITAA) regarding the proposed rule by the United States Environmental Protection Agency Pueblo of Zuni (EPA) to revise regulations for water quality certification under Section 401 of the Clean Quechan Tribe Water Act of 1972, 33 U.S.C. §§ 1251 et seq. (CWA). Salt River Pima- Maricopa Indian Community ITAA is an inter-tribal consortium of 21 federally recognized Indian Tribes with San Carlos lands in Arizona, California, Utah, Nevada, and New Mexico. The Member Tribes of ITAA Apache Tribe have advocated together since 1952 on issues of common interest and concern for our San Juan Member Tribes and Indian Country as a whole. ITAA is governed by the highest elected Southern Paiute Tribe Tribal officials from each of our Member Tribes. Because the proposed revisions to these Tohono O'odham regulations implementing the Clean Water Act directly implicate the interests of ITAA’s Nation Member Tribes, ITAA has been directed to submit these comments. Tonto Apache Tribe White Mountain Apache Tribe Comments on Proposed Rule Yavapai-Apache Nation Clean water is fundamental to the health, safety, and welfare of all of our tribal Yavapai-Prescott communities. The inherent right of tribal nations to regulate their own waters, lands, and air Indian Tribe has been recognized by Congress in a number of environmental statutes including the Clean Water Act. Under the CWA, tribes and states establish and revise their own water quality standards. Under Section 401 of the CWA, permits may not be issued for activities “which may result in a discharge” to jurisdictional waters unless the tribe or state with jurisdiction 2214 North Central Avenue, Phoenix, Arizona 85004 | p 602.258.4822 | f 602.258.4825 certifies compliance with their applicable water quality requirements (or waives these requirements). As you know, under the CWA, Indian tribes are entitled to take primacy over the implementation and management of certain environmental programs through a Treatment as a State (TAS) designation. Tribal nations with TAS status work to implement many CWA programs including the CWA § 401 certification program, which requires off reservation applicants to obtain a permit prior to conducting activities that may result in a discharge to waters of the United States. By participating in the CWA § 401 program, either as a certifying jurisdiction under § 401(a)(1) or as an affected jurisdiction under § 401(a)(2), tribal nations (like states) are able to protect their water resources by ensuring that permitted discharge activities will not violate applicable water quality standards, including on the reservation. ITAA strongly opposes any revisions to the CWA § 401 certification regulations that could constrain tribal jurisdiction or lessen the ability of tribes to protect their water resources under the existing parameters of the CWA § 401 certification program. It is difficult for tribes to obtain TAS status in the first place and tribes with TAS authority work diligently to implement their individual § 401 certification programs and to exercise their legal right to protect tribal water resources. Changes that would diminish the ability of TAS tribes to utilize the CWA § 401 certification program to protect tribal water resources would violate the purposes of the Clean Water Act, undermine Tribal self-determination, and potentially result in the degradation of water resources important to tribes. 1. Additional Tribal Consultation is Needed The EPA has a mandatory federal trust responsibility to tribal nations, which includes an obligation to engage in government-to-government consultation with tribes when the EPA’s actions, like the rule change proposed here, have the potential to impact the tribal interests or resources. This is required by myriad of existing laws and policies, including Executive Order 13175 as well as the EPA’s 1984 Tribal Consultation Policy and its existing Policy on Consultation and Coordination with Indian Tribes. Presently, beyond posting a “Dear Tribal Leader” form on its website or holding a small number of Tribal “listening sessions,” ITAA is unaware if the EPA took any concrete efforts to actually consult with our Member Tribes on this proposed rule prior to the rule’s publication in the Federal Register on August 22, 2019. As previously requested by many tribal nations and organizations, EPA should engage in immediate government-to-government consultation with tribal nations prior to taking any further action in this proposed rule.1 1 During the EPA’s pre-proposal comment period on this rule (Docket EPA-HQ-OW-2018-0855), specific requests for consultation were submitted by the National Congress of American Indians, Lummi Indian Business Council, La Posta Band of Mission Indians, Leechlake Band of Ojibwe, Suquamish Tribe, the Confederated Tribes of the Umatilla Indian Reservation, the Region 9 Tribal Caucus (composed of representatives from 148 federally recognized Indian tribes located within EPA’s Region 9), and the National Tribal Water Council, to name a few. 2. Application Process The EPA has failed to provide a good reason for the changes to the CWA § 401 application process outlined in the proposed rule. ITAA is unaware of any unreasonable delays by TAS tribes in issuing CWA § 401 permit decisions. To the extent that any delays occur in the permit issuance process, these are typically due to the submission of incomplete applications, delays in applicant responses to requests for supplemental information, incomplete supplemental application materials, alterations to the project after an application has already been submitted, or the existence of a complex project requiring a thorough review of all potential impacts. It is not reasonable to impose regulations on the 401 permitting process which do not contemplate the possible need for reasonable delays in the process in some instances. ITAA also urges EPA that the certification request and application submittal should not be separated. Separation of these two things is likely to, at the minimum, cause confusion. Substantive, meaningful review of an application cannot begin until all application materials are received. A brief list of details required in a certification request is in no way sufficient. If it is the intent of the EPA to expedite the CWA § 401 certification process, then the proposed rule should also contain a specific timeframe for when the applicant is required to submit a full and complete application in order to trigger this “expedited” process. 3. The Imposition of New Timelines The EPA’s proposed rule would change the CWA § 401 certification process by mandating that the application processing timeline may not pause or stop for any reason once the certification request has been received by the certifying authority. Stated another way, the rule fails to allow for an “off ramp” or “tolling” of the timeline in the event that facts and circumstances of a particular application simply require more time in order to resolve complex issues. This is an improper reading of the CWA § 401, which does not prohibit tolling. Actions to toll the certification timeline constitute neither a failure to act nor a refusal to act – rather, such actions most likely indicate a good faith effort by the certifying authority to work with an applicant to resolve issues associated with their application in order to protect water quality. Furthermore, the ability of the certifying jurisdiction to use reasonable tolling mechanisms are the best way for both parties to manage unforeseen circumstances or information gaps. Likewise, the rule’s restrictive reading of “fails or refuses to act” in the Clean Water Act is similarly improper. Specifically, the EPA proposed rule wrongfully construes “act” to mean the issuance of a final decision on a certification application. If the Clean Water Act legislation intended this meaning, it would have been written as such. Since it was not, this is not a proper reading of the statute. More appropriate and in line with the intended purpose of the Clean Water Act is a reading which interprets “act” to encompass such steps as conducting the necessary review and analysis before the issuance of a final decision. The EPA rule would also provide the certifying jurisdiction with no more than 30 days after receipt of an individual certification request to seek additional information from the project applicant. To the extent that this provision is intended by the EPA to bar the certifying jurisdiction from requesting additional information from project applicants after the closure of this 30-day period, ITAA objects to this proposal as it violates the spirit and intent of the CWA, and would restrict TAS tribes and states from properly administering CWA § 401 programs. EPA also proposes that the certifying jurisdiction may “only request additional information that can be collected or generated within the established reasonable period of time.” This is both vague and arbitrary and it would allow project proponents to dictate the information that will be made available to the certifying jurisdiction by merely claiming that the requested information would take too long to collect or generate. These changes would also impose an arbitrary one-year time frame which could exclude project studies such as NEPA which may be lawfully required in certain circumstances. This too violates the CWA’s spirit and intent, and would restrict TAS tribes and states from properly administering CWA § 401 programs. 4. Definitions EPA proposes a number of new definitions that are improper. For example, the definition of scope of certification which, under the proposed rule, is “limited to assuring that a discharge from a Federally licensed or permitted activity will comply with water quality requirements” is inconstant with the CWA. EPA also proposes a narrowed definition of discharge which only includes “discharge from a point source into navigable waters.” Taken together, these definitions would completely eliminate nonpoint source discharges from the scope of §401 certification, which is improper and contrary to the law. ITAA objects to this radically narrowed definition. It is also significant that the new definition of discharge no longer contemplates a potential for discharge, which is the threshold requirement expressly stated in Section 401(a)(1) of the Clean Water Act. As the statute clearly states: “Any…federal license or permit to conduct any activity…which may result in a discharge.” See 33 U.S.C. §1341(a)(1)(emphasis added). Thus, under the Clean Water Act, § 401 certification is required even if a discharge “may” occur. The new proposed definition of “discharge” directly and blatantly ignores this important express requirement of the Clean Water Act. To summarize, ITAA is opposed to any redefinitions under the new proposed rule which would have the effect of restricting the existing scope of tribal certification authority under Section 401(a)(1) of the CWA, and which restrict the rights of neighboring jurisdictions under Section 401(a)(2) of the CWA. 5. Permit Conditions Where CWA § 401 permits are issued by TAS tribes or states with conditions, such conditions are made for the purposes of protecting water quality standards developed in conformance with the Clean Water Act. However, under the proposed rule, the EPA would require the following three-part information on conditions: “1. A statement explaining why the condition is necessary to assure that the discharge from the proposed project will comply with water quality requirements; 2. A citation to federal, state, or tribal law that authorizes the condition; and 3. A statement of whether and to what extent a less stringent condition could satisfy applicable water quality requirements.” However, requirements for permit conditions should not unreasonably limit the certification authority of tribal nations or states to continue imposing lawful and permissible permit conditions for purposes of protecting tribal water quality. The three part requirement proposed here is unnecessary and appears to be designed to burden certifying jurisdictions in order to deter the imposition of conditions that may be necessary to protect water quality. 6. Federal Responsibility To Protect Tribal Resources For tribes without TAS status, the EPA is responsible for acting as a certifying authority for projects on tribal lands as well as projects with the potential to impact tribal resources. As discussed above, the EPA has a trust responsibility to ensure that tribal water resources are protected from degradation and waste, including by lawfully administering and upholding the Clean Water Act. However, the proposed rule would codify the EPA’s incorrect interpretation of CWA § 401(a)(2) by providing EPA officials with discretion not to provide notice of pending actions under the CWA to neighboring jurisdictions where the EPA official makes a threshold determination that the action will not impact the water quality of neighboring jurisdictions. This is improper, violates the spirit and intent of the Clean Water Act, and stands in direct violation to the multitude of laws affirming EPA’s mandatory federal trust responsibility tob engage with tribal nations on actions that may impact tribal resources. Conclusion It is neither the purpose nor the intent of the Clean Water Act § 401 to require a certifying authority to hastily make decisions on § 401 applications at the expense of a meaningful and thorough review of the proposed action. For the foregoing reasons, ITAA strongly urges the EPA to refrain from making revisions to the CWA § 401 regulations which would undermine, diminish, or in any way weaken the existing legal protections provided by the CWA. In the event the EPA remains intent on revising the CWA § 401 regulations, this should be done only after additional, robust Tribal consultation on the impacts of these proposed changes to tribal resources. Thank you for your consideration of the ITAA’s comments. Sincerely, Shan Lewis, President, Inter Tribal Association of Arizona Vice-Chairman, Fort Mojave Indian Tribe CC: Misael Cabrera, Director, ADEQ (cabrera.misael@azdeq.gov) 
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