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       US TAX COURT gges t US TAX COURT RECEIVED y % eFILED CLC sU S APR 14 2020 * APR 14 2020 5:14 PM KONSTANTIN ANIKEEV & NADEZHDA ANIKEEV, Petitioners, ELECTRONICALLY FILED v- Docket No. 13080-17 COMMISSIONER OF INTERNAL REVENUE, Respondent PETITIONERS' AMENDED SIMULTANEOUS OPENING BRIEF CERTIFICATE OF SERVICE UNITED STATES TAX COURT KONSTANTIN ANIKEEV and ) NADEZHDA ANIKEEV, ) ) Petitioners, ) ) v. ) Docket No. 13080-17 ) COMMISSIONER OF ) INTERNAL REVENUE, ) Filed Electronically ) Respondent. ) PETITIONERS' CORRECTED OPENING POST-TRIAL BRIEF* RESPECTFULLY SUBMITTED, PETITIONERS: KONSTANTIN ANIKEEV AND NADEZHDA ANIKEEV Jeffrey M. Sklarz Noelle Geiger Counsel for Petitioners GREEN & SKLARZ LLC One Audubon Street, 3rd ploor New Haven, CT 06511 Telephone: (203) 285-8545 Fax: (203) 823-4546 isklarz@2sdawf_trjlLc_glIl neeiger@gs-lawfirm.com *Corrected to conform with Rules 23 and 151(e). No substance has been changed from filing earlier today. {00163681.1 } TABLEOFCONTENTS TABLE OF AUTHORITIES ....................................................................................ii I. INTRODUCTION ...............................................................................................1 II. NATURE OF THE CONTROVERSY, TAX, ISSUES......................................1 III. PROPOSED FINDINGS OF FACT.................................................................2 A. The Taxpayers' Background ............................................................................2 B. Mr. Anikeev's Acquisition of Rewards Points.................................................4 C. The IRS Audit and Procedural History ............................................................6 IV. SUMMARY OF POINTS RELIED UPON.....................................................6 V. LAW AND ARGUMENT...................................................................................7 A. The Tax Code Imposes Tax on Income, Not Expenditures .............................7 B. Credit Card Rewards Points Do Not Constitute Taxable Income..................10 C. The IRS' Has Never Taxed Earned Credit Card Rewards.............................16 D. The IRS' Alternative Arguments Have No Merit ..........................................18 1. The Cash Equivalence Doctrine Does Not Apply.......................................I8 2. The Use of Gift Cards Did Not Generate a Profit.......................................20 3. Taxpayers Did Not Sell Alleged Cash Equivalents for A Gain..................21 VI. CONCLUSION ..............................................................................................22 {00163681.1 } 1 TABLE OF AUTHORITIES Cases Affiliated Foods, Inc. v. C.I.R., 128 T.C. 62, 80 (2007) ..........................................12 C.I.R. v. Glenshaw Glass Co., 348 U .S . 426( 195 5)...................................................8 Cowden v. C.I.R., 289 F. 2d 20 (1961)............................................................. 18, 19 Estate ofSilverman v. C.I.R., 98 T.C. 54 (1992).....................................................19 Griggs v. A listate Ins. Co., 2013 WL 840175 (D. Or. Mar. 6, 2013)......................16 Pittsburgh Milk v. CIR, 26 T.C. 707 (1956)......................................... 11, 12, 13, 16 Shanker v CIR, 143 T.C. 140 (2014).......................................................................15 Statutes I.R.C. § 61(b).............................................................................................................8 Other Authorities Frequent Flyer Miles Attributable to Bus. or Official Travel, 2002-10 I.R.B. 621, 2002-1 C.B. 621 (Feb. 21, 2002)................................................................... 15, 21 I.R.S. PLR 201027015 (IRS PLR July 9, 2010)......................................................16 IRS Announcement 2002-1 8................................................................................7,1 8 IRS Publication 17 (Jan. 1, 2018)..................................................................... 10, 11 P.L.R. 199939021 (July 1, 1999).............................................................................13 P.L.R. 200816027 (Apr. 1 8, 2008) ..........................................................................14 P.L.R. 201027015 (Apr. 5, 2010) ............................................................................13 Paying Your Taxes Was Never So Worry Free!, IRS Publication 3611 (2014)..1, 17 Rev. Rul. 2008-26, 2008-1 C.B. 985 (May 9, 2008)...............................................13 Rev. Rul. 84-41, 1984-1 C.B. 130 ...........................................................................11 Regulations Reg. §1.61-14.............................................................................................................9 Treasury Regulation §1.61-1(a).................................................................................8 {00163681.1 } 11 How Frequent Fliers Exploit A Government Program to Get Free Trips, NPR.com, Morning Edition (Jul. 13, 2011) (available at:https://www.npr.org/sections/money/2011/07/13/137795995/how-frequent- fliers-exploit-a-government-program-to-get-free-trips).......................................17 How One Man Earned 4 Million Airline Miles by Buying Dollar Coins, AOL (Feb. 28, 2013) (available at: https://www.aol.com/article/2013/02/28/credit-card- reward-points-airline-miles-free/).........................................................................17 Those Credit Card Bonuses May Be Taxable, New York Times (Feb. 22, 2019) (available at: https://www.nytimes.com/2019/02/22/your-money/credit-card- bonuses-taxes.html) ..............................................................................................16 {00163681.1 } 111 Petitioners, Konstantin and Nadezhda Anikeev (the "Taxpayers" or "Petitioners") respectfully submit their opening post-trial brief. For the reasons set forth herein, Petitioners request that the Court enter judgment in their favor. I. INTRODUCTION The Court should enter judgment in favor of the Taxpayers because no tax is due. The respondent, Commissioner of Internal Revenue (the "Respondent" or "IRS"), does not seek to tax the earning of income, but rather spending habits. For more than 50 years, the IRS has considered credit card rewards points, coupons, and other such purchase incentives as non-taxable. In fact, the IRS encourages taxpayers to pay their tax bills with credit cards: "you may earn miles, points, rewards or cash back from your credit card issuer." Paying Your Taxes Was Never So Worry Free!, IRS Publication 3611 (2014). Here, the IRS does not seek to tax the earning of rewards points. Rather, the IRS attempts to impose a tax based on post-purchase spending of Taxpayers. This position ignores tax principles of timing, recognition, and realization. Instead, the IRS seeks to subjectively judge Taxpayers' consumer spending habits after the alleged taxable event to justify the IRS's determination that the reward points are taxable only in limited circumstances. Therefore, the Court should enter judgment for the Taxpayers. II. NATURE OF THE CONTROVERSY, TAX, ISSUES *Corrected to conform with Rules 23 and 151(e). No substance has been changed from filing earlier today. {00163681.1 } The questions presented in this case is: 1. whether the IRS can exact a tax on how a taxpayer spends credit card rewards points that are received as an ancillary benefit of using a particular credit card, based on how the taxpayer later uses the rewards points? 2. Did the IRS err in adjusting Other Income in the amount of $29,775 for tax year 2013 and $265,850 for tax year 2014 to include amounts redeemed as credit card rewards as taxable income? 3. It is the government's alternative position that the Taxpayer is required to treat the gain on these transactions as short term capital gains. 4. It is the Petitioner's position that the rewards redeemed are rebates and should be exempt from income and do not need to be reported on the tax return. The tax at issue are additions to income tax pursuant to a Notice of Deficiency assessed for the 2013 and 2014 tax years in the amounts of $9,928.00 and $93,845.00. III. PROPOSED FINDINGS OF FACT A. The Taxpayers' Background 1. Petitioners are a married couple that live in Connecticut with their children. Tr. at 22:17-19, 24:3-4. {00163681.1 } 2 2. Mr. Anikeev works for International Business Machines Corporation ("IBM"). Mrs. Anikeev is a homemaker. Mr. Anikeev's academic training was focused on math and physics and he holds a Ph.D in physics from the Massachusetts Institute of Technology. Following the completion of his academic training and prior to joining IBM, Mr. Anikeev worked in physics laboratories, such as the Fermi National Accelerator Lab in Chicago. Tr. at 24:9-25 - 25:1-7. 3. Mr. Anikeev's professional life has been spent as a data scientist focused on efficiency and effectiveness, traits he has incorporated into his personal life. Tr. at 25:8-20. During his time with IBM he has been awarded various honors for his performance. Tr. at 26:2-8. 4. On account of his background, including as an émigré who grew up in Soviet Russia, Mr. Anikeev developed an interest in personal finance. Tr. at 26:22- 25 - 28:1-11. 5. As a frugal graduate student, Mr. Anikeev came across a personal fimance website called "fatwallet.com". That site provided information, and contained "forums," in which people would discuss tips and deals. Mr. Anikeev also read articles concerning personal finance topics and became increasingly fascinated with opportunities offered by banks and credit card companies. Tr. at 28:12-25 - 29:1-9. {00163681.1 } 3 6. After a period of research, Mr. Anikeev decided to attempt an experiment to acquire as many American Express credit card rewards points as he could. Tr. at 10:25 - 30:1-16. 7. Mr. Anikeev undertook this effort because he found it interesting and it combined his love of math and physics, applied experimental science, competitiveness, and interest in personal finance. Tr. at 30:10-25 - 31:1-12, 46:18- 25 - 47:1-6. B. Mr. Anikeev's Acquisition of Rewards Points 8. Following completion of research - including into whether the IRS had ever taxed such transactions¹- Mr. Anikeev sought to see if he could acquire more rewards points than others in the internet forums he frequented. Tr. at 46:18-25 - 47:1-6. 9. To accomplish his experiment, Mr. Anikeev used his American Express credit card to purchase gift cards. Exhibits 4-J, 5-J, 16-P, 26-P. ¹ Tr. at 31:8-25 - 32:1-5. Further, Mr. Anikeev testified that if he had any idea that the IRS would attempt to tax credit card reward points, he would have acted differently, or not undertaken the experiment. Indeed, Mr. Anikeev had previously rejected non-cash "blue points" from IBM because he understood they would be taxable as income, even though they could not be used like cash: "So I refused the blue points, and I got odd looks from the management or maybe even, like, disapproving looks. But a few months down the road the company actually changed its policy, and they made blue points nontaxable to employees. I don't know how that works, but IBM somewhere pays taxes on them. So that's my 1099 response." Tr. at 32:8-25 - 33:1-6. {00163681.1 } 4 10. In addition to the face value of the gift card (or comparable card), he was charged a service/activation fee of between 0.8% and 1.2%. First Joint Stipulation of Facts ¶ 34; Tr. at 35:12-15, 38:22 - 39:4, 43:5-8. 11. He then used the gift card to purchase a money order, for which he was also charged a service fee of between 0.07% and 0.33%. First Joint Stipulation of Facts ¶ 35; Tr. at 41:17-21, 42:21 - 43:4, 9-12. 12. He then deposited the money order in his bank account. First Joint Stipulation of Facts ¶ 42; Tr. at 42:21 - 43:4, 13-17. 13. Upon payment of his American Express bill, Anikeev would receive rewards points in the amount of approximately 5% of the total of his purchases, which would include the gift cards. Exhibits 4-J, 5-J. 14. Rewards points, at that time, could be redeemed for various goods, services, or statement credit. Id. The purchase of every $500 of gift card and a subsequent money order purchase would incur fees of between $6 and $7. 15. Mr. Anikeev undertook numerous transactions of this type. Mr. Anikeev's ultimate goals were to "push the limits; see what happens," with "curiosity" and "to compete... [with] some of my fatwallet.com colleagues." Tr. at 48:22-25 - 49:1. {00163681.1 i 5 C. The IRS Audit and Procedural History 16. Petitioners were initially contacted by letter dated August 21, 2015, informing them that their federal tax return for tax period ending December 31, 2013 had been selected for examination. 17. Mr. Anikeev first met with Internal Revenue Agent Quezada (hereinafter "RA Quezada") for approximately two hours on September 4, 2015, during which time RA Quezada questioned Mr. Anikeev about Petitioners' financial information. Following the audit, RA Quezada issued a Notice of Deficiency and related report (the "Audit Report"). The report involves an adjustment of Petitioners' "other income" for 2013 and 2014 by a total of $295,625. The Audit Report concluded that the credit card rewards that were redeemed by the Petitioners in 2013 and 2014 should have been treated as gross income. Thereafter, the IRS issued a Notice of Deficiency stating that Petitioners owe an additional $8,264 and $89,847 in income taxes for years 2013 and 2014, respectively, on account of the inclusion of $29,775 and $265,850 in Petitioners' "other income." The Petition that initiated this case followed. IV. SUMMARY OF POINTS RELIED UPON The Court should enter judgment in favor of Petitioners for the following reasons: (A) I.R.C. § 61 taxes income, not purchasing decisions made after income {00163681.1 } 6 is "derived"; (B) the acquisition of credit card rewards points constitutes a rebate against purchase price, not income;2 and (C) the IRS has never taxed promotional benefits, like frequent flier miles and credit card rewards points, and, in fact, promotes their use.3 Finally, the IRS's alternative positions are without merit and should be rejected. V. LAW AND ARGUMENT A. The Tax Code Imposes Tax on Income, Not Expenditures The IRS proposes to tax Mr. Anikeev's rewards points because he did not earn them by acquiring goods or services. The IRS' position is: "rewards generated where no goods or services are purchased are taxable. Thus, rewards generated by the purchase of gift cards and then the purchase of money orders, without the purchase ofany goods or services, are taxable." IRS Response to Interrogatory No. 6, Exhibit 20-P (emphasis added). The manner of purchase of something, however, does not constitute an accession to wealth. Applying I.R.C. § 61, the rewards points would be taxable when received, not based on how the gift cards were later used. What Mr. Anikeev later used the gift cards (which are a product, given that they have a Universal Product Code) to 2 Pittsburgh Milk Co. v. CIR, 26 T.C. 707 (1956). 3 Additionally, the IRS previously stated that changes to the tax treatment of frequent flier miles earned by use of credit card would be prospective only. IRS Announcement 2002-18 ("Any future guidance on the taxability of these benefits will be applied prospectively.") {00163681.1 } 7 purchase should not matter. As has long been held, income is taxed based on whether it is an "accession to wealth" and not how a party spends money after the income has allegedly been received. C.LR. v. Glenshaw Glass Co., 348 U.S. 426, 431 (1955) ("Here we have instances of undeniable accessions to wealth, clearly realized, and over which the taxpayers have complete dominion. The mere fact that the payments were extracted from the wrongdoers as punishment for unlawful conduct cannot detract from their character as taxable income to the recipients.") Credit card rebates or rewards are not specifically listed as an item of income. Further, they are not similar to any item of income listed in I.R.C. § 61 or the associated Treasury Regulations. Treasury Regulation §1.61-1(a) defines gross mcome as: all income from whatever source derived, unless excluded by law. Gross income included income realized in any form, whether in money, property, or services. Income may be realized, therefore, in the form of services, meals, accommodations, stock, or other property, as well as in cash. Section 61 lists the more common items of gross income for purposes of illustration. For purposes of further illustration §1.61-14 mentions several miscellaneous items of gross income not listed specifically in Section 61. Gross income, however, is not limited to the items so enumerated. I.R.C. § 61(b) cross references other code provisions to define items included and excluded from gross income as follows: {00163681.1 } 8 For items specifically included in gross income, see part II (sec. 71 and following). For items specifically excluded from gross income, see part III (sec. 101 and following). Regulation § 1.61-14(b) lists and cross references other kinds of gross income as follows: 1) Prizes and awards, see section 74 and regulations 2) Damages for personal injury or sickness, see section 104 and the regulations thereunder; 3) Income taxes paid by lessee corporation, see section 110 and regulations thereunder; 4) Scholarships and fellowship grants, see section 117 and regulations thereunder; 5) Miscellaneous exemptions under other Acts of Congress, see section 122; 6) Tax-free covenant bonds, see section 1451 and regulations thereunder; 7) Notional principal contracts, see § 1.446-3. [Reg. §1.61-14.] The Code sections and regulations cited above neither include nor exclude credit card rebates or credit card rewards from gross income. However, in a line of virtually uninterrupted letter rulings, the IRS has consistently held that credit rewards points are not accessions to wealth. The great weight of authority holds that credit and rewards points are not taxable. In this case, to circumvent long standing precedent and law, the IRS proposes to inject an additional step in this case: to wait to see how gift cards are used before determining if the rewards points are taxable. The undersigned has been unable to find any other example of value received being taxed based on qualitative decisions made by a taxpayer after the alleged income was earned. The IRS is not {00163681.1 } 9 proposing to tax the acquisition of rewards points earned on gift card purchases.4 Rather, to be taxable, the IRS requires the process to include purchasing a gift card, using the gift card to purchase a money order, and, finally, depositing the money order in one's bank account.5 Nothing in I.R.C. § 61 allows for the taxation of income based on a purchase made two or three steps later. Finally, there can be no doubt that Taxpayers ultimately used the money in their bank account for ordinary course of life purchases. Therefore, even if the IRS could work out a methodology to track how funds were spent, Taxpayers did, eventually, acquire goods or services.6 B. Credit Card Rewards Points Do Not Constitute Taxable Income The "rebate rule" provides that a purchase incentive, such as credit card rewards points, is not treated as income, but, rather, as a reduction of the purchase price of what is purchased. IRS Publication 17 (Jan. 1, 2018) ("A cash rebate you receive from a dealer or manufacturer of an item you buy isn't income, but you must reduce your basis by the amount of the rebate. You buy a new car for $24,000 cash and receive a $2,000 rebate check from the manufacturer. The $2,000 isn't income 4 Response to Interrogatory Nos. 2, 3, Exhibit 20-P. 5 What ifthe taxpayer then uses the money order in the bank account to purchase goods or services? Is the transaction taxable or non-taxable? 6 Moreover, enforcing such a regime would be near impossible. Credit card companies would not know whether they are supposed to issue 1099s to reward points recipients and for what amount without somehow knowing what rewards points recipients used gift cards to purchase. {00163681.1 } 10 to you. Your basis in the car is $22,000. This is the basis on which you figure gain or loss if you sell the car and depreciation if you use it for business.") Utility rebates are treated the same way: If you're a customer of an electric utility company and you participate in the utility's energy conservation program, you may receive on your monthly electric bill either: a reduction in the purchase price of electricity furnished to you (rate reduction), or a nonrefundable credit against the purchase price of the electricity. The amount of the rate reduction or nonrefundable credit isn't included in your income. Id. (Emphasis added). Similarly, customers who received rebates from automobile manufacturers were not required to include the rebate in gross income. Rev. Rul. 84-41, 1984-1 C.B. 130 (citing Rev. Rul. 76-96, and holding the receipt of rebates paid by an automobile manufacturer to qualifying retail customers who purchased its automobiles does not result in the receipt of gross income.) This reasoning follows the holding in Pittsburgh Milk v. CIR, 26 T.C. 707 (1956). There, the taxpayer, a milk producer, provided customers with a discount, in violation of Pennsylvania law.7 Despite the violation of state law, the Court concluded that the amounts paid were purchase price discounts, because the 7 "The question here is what effect, if any, should be given for income tax purposes to the allowances (sometimes called discounts or rebates) which the petitioner corporation made to certain purchasers of its milk in willful violation of the Milk Control Law of Pennsylvania." Pittsburgh Milk, 26 T.C. at 714 (l956). {00163681.1 } l1 "intention and purpose of the allowance was to provide a formula for adjusting a specified gross price to an agreed net price." Id. at 717. The Court further reasoned: "The situation presented is not unlike that where goods are sold at a catalog list price, less a trade discount of specified percentage. This Court has recognized that trade discounts should be applied to reduce gross sales." Id. at 716; Affiliated Foods, Inc. v. C.I.R., 128 T.C. 62, 80 (2007) ("A purchase price adjustment or a price rebate that a taxpayer receives with respect to goods that it has purchased for resale is not, itself, an item of gross income but, instead, is treated as a reduction in the cost of the goods sold.") Going forward, the Court held that the intent of the parties to the transaction should be reviewed to determine whether to apply the rebate rule: The test to be applied, as in the interpretation of most business transactions, is: What did the parties really intend, and for what purpose or consideration was the allowance actually made? Where, as here, the intention and purpose of the allowance was to provide a formula for adjusting a specified gross price to an agreed net price, and where the making of such adjustment was not contingent upon any subsequent performance or consideration from the purchaser, then, regardless of the time or manner ofthe adjustment, the net selling price agreed upon must be given recognition for income tax purposes. Pittsburgh Milk, 26 T.C. at 717. Accordingly, the transaction to be scrutinized is that between the seller and customer. The "ethics" of offering a discount are not to be considered: "[w]e voice no approval of the business ethics of such concealment; {00163681.1 } 12 but, as the Supreme Court said in Commissioner v. Wilcox, 327 U.S. 404, 'Moral turpitude is not a touchstone of taxability.'" Id.; see Rev. Rul. 2008-26, 2008-1 C.B. 985 (May 9, 2008) ("Medicaid Rebates that a pharmaceutical manufacturer pays to State Medicaid Agencies are adjustments to the sales price in calculating gross receipts.") Consistent with Pittsburgh Milk and its progeny, in an unbroken line ofprivate letter rulings, the IRS further clarified its position that incentives received as ancillary benefits to purchases are not income. In P.L.R. 199939021 (July 1, 1999), the IRS held that rebates paid pursuant to a company's coupon program - where company card holders are issued manufacturer's coupons redeemable at local supermarkets and other retail establishments upon the purchase of specified items - are not includible in the card holder's gross income. Specifically, the IRS stated: "A rebate received from the party to whom the buyer directly or indirectly paid the purchase price for an item is a reduction in the purchase price of the item; it is not an accession to wealth and it is not includible in the buyer's gross income." In P.L.R. 201027015 (Apr. 5, 2010), the IRS considered whether: "[t]he portion of the credit card purchases that Taxpayers can either receive back in cash or request Company to pay to a charity does not constitute gross income under § 61." The IRS concluded: "[a] rebate received by a buyer from the party to whom the buyer directly or indirectly paid the purchase price for an item is an adjustment in {00163681.1 } 13 purchase price, not an accession to wealth, and is not includible in the buyer's gross income." In P.L.R. 200816027 (Apr. 18, 2008), the IRS held that a rebate-issuing company did not have any reporting requirement (to issue a 1099) under I.R.C. § 6041 as to recipients for rebate payments as "a payor is generally not required to make a return under I.R.C. § 6041 for payments that are not includible in the recipient's income," thus emphasizing the position that rebates are not taxable income for the recipient. Here, Mr. Anikeev purchased a gift card. That purchase meant that, in accordance with American Express' terms of service, Mr. Anikeev received rewards points. Similar to the coupons referenced in P.L.R. 199939021, the rewards points were an ancillary benefit to a purchase. American Express issued the rewards points to incentivize Mr. Anikeev to use his American Express card for more purchases.8 Andrew Ching and Fumiko Hayashi, Payment Card Rewards Programs and Consumer Payment Choice, Federal Reserve Bank of Kansas City Working Paper 06-02 at 2, 15 (Jul. 18, 2006) (Exhibit A)9 Mr. Anikeev did not receive something 8 Who Pays for Your Credit Card Rewards? (It May be You), Forbes (Feb. 11, 2016) (Attached hereto as Exhibit B) ("Card issuers began to aggressively fund credit card reward programs in an effort to drive more of their customers towards this payment method, chiefly because their profits from debit card transactions sharply decreased a few years ago... As of2016, all major U.S. banks issue credit cards that offer some form of rewards - weather it be points, miles, or cash back.") 9 upayment card issuers, therefore, are trying to stimulate their existing customers' card usage by providing rewards." And, "[E]ven among consumers who carry a positive credit card balance, {00163681.1 } 14 for free, such as a prize or award without making a purchase. Compare Shanker v CIR, 143 T.C. 140 (2014) (Airline ticket purchased by redeeming "thank you" points awarded for opening a bank account held equivalent to interest income)with Frequent Flyer Miles Attributable to Bus. or Official Travel, 2002-10 I.R.B. 621, 2002-1 C.B. 621 (Feb. 21, 2002) ("The IRS will not assert that any taxpayer has understated his federal tax liability by reason of the receipt or personal use of frequent flyer miles or other in-kind promotional benefits attributable to the taxpayer's business or official travel.") The rewards points he received were "promotional benefits" such as frequent flyer miles. Respondent attempts to distinguish this case from Pittsburgh Milk by arguing that goods and services were not purchased. This attempt at a distinction is irrelevant. First, a gift card is a good; it receives a Universal Product Code. Second, Taxpayers eventually purchased goods or services when they spent the money in their bank account. Third, American Express and Mr. Anikeev did enter into a transaction for a service: a credit card purchasing service. What Mr. Anikeev bought is immaterial as the rewards points were not earned because of how he used gift cards, but, instead, based on the amount of purchases he made with his credit card. The IRS' qualitative determination that what Mr. Anikeev purchases with his credit consumers who receive rewards on credit card may be more likely to use credit card than those who do not receive rewards on credit card." {00163681.1 } 15 card suggests the IRS seeks to police spending habits of citizens and not tax income. This is precisely the ethical assessment that Pittsburgh Milk warned against. Pittsburgh Milk, 26 T.C. at 717. Consequently, the rewards points Mr. Anikeev received for making eligible purchases are properly treated as price reductions, or as ancillary benefits to use of a credit card for services rendered.¹°I.R.S. PLR 201027015 (IRS PLR July 9, 2010) ("A rebate received from the party to whom the buyer directly or indirectly paid the purchase price for an item is an adjustment to the purchase price paid for the item. It is not an accession to wealth and is not includible in the buyer's gross income.") Therefore, the rewards points earned by Mr. Anikeev are not taxable. C. The IRS' Has Never Taxed Earned Credit Card Rewards IRS policy has always been to allow taxpayers to maximize rewards points by way ofpurchases of alleged "cash equivalents". See Griggs v. Allstate Ins. Co., 2013 WL 840175 (D. Or. Mar. 6, 2013) ("The IRS position cannot be read to mean that reward points do not amount to economic gain. Rather, it merely declines to treat 1° See Those Credit Card Bonuses May Be Taxable, New York Times (Feb. 22, 2019) (available at: https://www.nytimes.com/2019/02/22/your-money/credit-card-bonuses-taxes.html) (explaining why rewards points are not taxable, but referral bonuses are: "If, for instance, you earn 2 percent cash back for the amount you spend, or earn 5,000 bonus points or frequent flier miles if you spend a certain amount of money within three months of opening the card account, that's not taxable."). {00163681.1 } 16 them as taxable income.") affd, 650 Fed. Appx. 487 (9th Cir. 2016)." The IRS' position in the present case directly contradicts its own rulings. For example, the IRS encourages taxpayers to use their credit cards to pay tax bills because: "you may earn miles, points, rewards or cash back from your credit card issuer." Paying Your Taxes Was Never So Worry Free!, IRS Publication 3611 (2014). Clearly, paying one's tax bill is neither a purchase of goods nor a purchase of services. Similarly, the U.S. Mint encouraged the purchase of dollar coins with rewards credit cards: "The Presidential $1 Coin Act of 2005 sought to put dollar coins into circulation by allowing citizens to buy the coins directly from the Mint's website at face value. Shipping was free, and the website accepted credit cards." How One Man Earned 4 Million Airline Miles by Buying Dollar Coins, AOL (Feb. 28, 2013) (available at: https://www.aol.com/article/2013/02/28/credit-card- reward-points-airline-miles-free/). The U.S. Mint acknowledged that such purchases were legal. How Frequent Fliers Exploit A Government Program to Get Free Trips, NPR.com, Morning Edition (Jul. 13, 2011) (available at: https://www.npr.org/sections/money/2011/07/13/137795995/how-frequent-fliers- exploit-a-government-program-to-get-free-trips). Research has revealed no previous attempt by the IRS to tax rewards points or frequent flier miles earned. " Griggs was not a tax case. It involved whether certain claims were covered under a personal umbrella policy. {00163681.1 } 17 Indeed, the ability to purchase dollar coins, by paying $1.00 per coin and obtain free shipping, appears to create a benefit (the earned credit card rewards) that were earned without cost. And, that is in direct contrast to the case subjudice where Mr. Anikeev incurred expenses. Given that the IRS itself and other aspects of the government encourage the use of rewards credit cards, it would be the height of hypocrisy to then tax taxpayers for using them, without notice. IRS Announcement 2002-18. D. The IRS' Alternative Arguments Have No Merit 1. The Cash Equivalence Doctrine Does Not Apply In Cowden, the seminal case on the cash equivalent doctrine, the taxpayers entered into a mineral and gas lease. In addition to periodic payments, the taxpayer was entitled to a bonus payment under the terms of the lease. Thereafter, the taxpayer assigned the income stream and reported taxes accordingly. The IRS believed the amount of taxes computed was too low. "The Commissioner made a determination that the contractual obligations of [lessee] to make payments in future years represented ordinary income, subject to depletion, to the extent of the fair market value of the obligations at the time they were created." Cowden v. C.I.R., 289 F. 2d 20, 22 (1961) (emphasis added). Affirming the present taxability of the deferred payments, the Fifth Circuit held: "If the deferred bonus payments were the equivalent of cash and as such {00163681.1 } l8 taxable as ordinary income during the year of receipt, the income so taxable would be subject to depletion." Id. at 25. Therefore, Cowden stands for the proposition that deferred cash payments are recognized as income in the year received, unless a special rule applies. Courts have explained the rule announced in Cowden as follows: "[a]n obligation is a cash equivalent if it is of a solvent obligor, unconditional, assignable, not subject to setoffs, and is of a kind that is frequently transferred to lenders or investors at a discount not substantially greater than the generally prevailing premium for the use of money." Estate ofSilverman v. C.LR., 98 T.C. 54, 61 (1992). Here, the IRS' reference to Cowden is a non sequitur. First, no obligation was ever created. Mr. Anikeev purchased and used gift cards. He did not sell them at a discount or in any other way. Second, using gift cards to purchase money orders did not result in a gain or some deferred cash payment. To the contrary, there was cost involved. Using the above example, for every $500 of gift cards purchased, Mr. Anikeev only deposited approximately $499 back into his bank account and had to pay an American Express bill of $505 to $506 - meaning he lost $6 to $7 on each such transaction. Third, the IRS is not seeking to tax the deposit of money orders purchased with gift cards. Rather, it seeks to tax his receipt of rewards points, an ancillary benefit of the purchase. Whether the gift cards or money orders are (or are {00163681.1 } 19 not) cash equivalent does not alter the transaction. Hence, Cowden and its progeny do not apply to this case in any way. 2. The Use of Gift Cards Did Not Generate a Profit Mr. Anikeev's use of gift cards to procure money orders did not make a profit. To the contrary, each transaction cost him approximately $6 to $7. American Express provided rewards points to incentivize Mr. Anikeev to use his card more frequently. The IRS introduced no evidence that Mr. Anikeev profited from the use of gift cards. Again, the IRS seeks to impose a tax based on qualitative notions, to wit that Mr. Anikeev purchased many gift cards. However, that is not a basis for taxation. Either the rewards points are income, or they are not. No authority exists to support rewards points constituting income. Moreover, should the IRS - in this case - announce a new policy that rewards points are now taxable as income, the attendant public policy consequences would be massive. First, the IRS would be rejecting more than 50 years of case law and guidance premised on Pittsburgh Milk. Second, credit card companies' business models would be affected. Changes of this scale should be by legislation, or, at a minimum, rule-making, and not in the context of this case. The IRS recognized this when it announced guidance concerning frequent flier miles: There are numerous technical and administrative issues relating to these benefits on which no official guidance has {00163681.1 } 20 been provided, including issues relating to the timing and valuation of income inclusions and the basis for identifying personal use benefits attributable to business (or official) expenditures versus those attributable to personal expenditures. Because ofthese unresolved issues, the IRS has not pursued a tax enforcement program with respect to promotional benefits such as frequent flyer miles. 2002-10 I.R.B. 621, 2002-1 C.B. 621. In sum, the only way that the IRS can exact a tax on Mr. Anikeev's rewards points is to determine that the earning ofrewards points constitutes income. Here, the IRS seeks to assess a tax based on whether income is earned based on how the taxpayer consumed the gift cards purchased. That would violate the primary requirement of Code § 61. Income must be "derived" from activity and not based on a taxpayer's consumption habits. 3. Taxpayers Did Not Sell Alleged Cash Equivalents for A Gain The IRS contends that Mr. Anikeev "exchanged" gift cards/money orders and received back statement credit. That is not factually correct. Mr. Anikeev used his American Express card and by doing so earned rewards points. Assuming, arguendo, that gift cards and money orders are "cash equivalents" in this context, cash is not "exchanged," but rather spent. Cash's basis is its face value. In this case, applying the above example, the gift cards had a face value of $500 and the money order $499. Gift cards were not exchanged for any item that exceeded the gift cards' basis. The money orders were subsequently deposited and comingled in Taxpayers' {00163681.1 } 21 bank accounts, and spent by Taxpayers in the ordinary course of their life. Those funds were ultimately spent or saved. Accordingly, there was never any "exchange." VI. CONCLUSION For the foregoing reasons the Court should enter judgment in favor of the Taxpayers and grant such other relief as is just and proper. THE PETITIONERS BY: /s/ Jeffrey M. Sklarz JEFFREY M. SKLARZ NOELLE GEIGER Counsel for Petitioners Green & Sklarz LLC One Audubon Street, 3rd ploor New Haven, CT 06511 Telephone: (203) 285-8545 Fax: (203) 823-4546 isklarz@gs-lawßrntcorn n_geigerggs-lawfinmarn {00163681.1 } 22 CERTIFICATE OF SERVICE A copy of the foregoing has been served by Electronic Mail on the following counsel for the Internal Revenue Service entitled to service in this matter on the date set forth below: JOHN R. MIKALCHUS, ESQ. ERIKA CORMIER, ESQ. OFFICE OF CHIEF COUNSEL 333 East River Drive Suite 200 East Hartford, CT 06108 Date: April 14, 2020 /s/ Jeffrey M. Sklarz {00163681.1 } 23 Exhibit A Andrew Ching and Fumiko Hayashi, Payment Card Rewards Programs and Consumer Payment Choice, Federal Reserve Bank of Kansas City Working Paper 06-02 at 2, 15 (Jul. 18, 2006) Payment Card Rewards Programs and Consumer Payment Choice Andrew Ching* University of Toronto Fumiko Hayashi** Federal Reserve Bank of Kansas City July 18, 2006 Payments System Research, Federal Reserve Bank of Kansas City Working Paper 06-02 Preliminary. Please do not cite or quote without permission. Abstract Card payments have been growing very rapidly. To continue the growth, payment card networks keep adding new merchants and card issuers try to stimulate their existing customers' card usage by providing rewards. This paper seeks to analyze the effects of payment card rewards programs on consumer payment choice, by using consumer survey data. Specifically, we examine whether credit/debit reward receivers use credit/debit cards relatively more often than other consumers, if so how much more often, and which payment methods are replaced by reward card payments. Our results suggest that (i) consumers with credit card rewards use credit cards much more exclusively than those without credit card rewards; (ii) even among those who carry a credit card balance, consumers with credit card rewards use a credit card more often than those without rewards; (iii) among consumers who receive credit card rewards, those who receive credit card rewards as well as debit card rewards tend to use debit cards more often than those who receive credit card rewards only; and (iv) reward card transactions seem to replace not only paper- based transactions but also non-reward card transactions. * Rotman School of Management, University of Toronto, Andrew.Ching@Rotman.Utoronto.Ca. ** Payments System Research, Federal Reserve Bank of Kansas City, fumiko.hayashi@ke.frb.org. The views expressed in this paper are those of the authors and do not necessarily reflect those of the Federal Reserve Bank of Kansas City or the Federal Reserve System. 1. Introduction Credit and debit card payments have been growing very rapidly. Debit card outpaced credit card in terms of number of transactions in 2003, while credit card annual transaction value was still twice as much as debit card annual transaction value in 2004. To continue the growth, payment card networks keep adding new merchants to their networks.¹ Penetrating new cardholders, on the other hand, is becoming difficult because most consumers have both credit and debit cards.2 Payment card issuers, therefore, are trying to stimulate their existing customers' card usage by providing rewards.3 It has been reported that many credit and debit card issuers that launched new rewards programs have seen increases in spending on their cards.4 However, we are not aware of any reports telling the sources of these increases. It is unlikely that reward receivers simply increase their spending on their card without changing spending through other payment methods. Which payment methods are replaced by reward card transactions? Do reward card transactions replace transactions of other payment methods, such as cash, checks, and/or ACH? Or do they replace non-reward card transactions? To what extent do reward card transactions replace other forms of payment transactions? The answers of above questions are important to policymakers. It is cost effective if reward card transactions replaced other types of transactions which are more costly than reward card transactions. It is not cost effective, however, if reward card transactions replaced non- reward card transactions. Operating a rewards program is not free-it uses some resources. Another concern is that rewards credit cards could potentially create inequality among ¹ Credit and debit card adoption rates vary by industry. The rate is close to 100% in some industries. 2 According to the 2001 Survey of Consumer Finance (SCF) conducted by the Federal Reserve, 75 percent of U.S. households hold at least one credit card. Statistics on debit card penetration is hard to obtain, but many large banks reported that 80 to 100 percent of their checking account holders hold a debit card. 3 Credit card rewards programs have a long history. However, it is only recently that issuers started offering more generous rewards programs. Recently, debit card rewards programs are also getting popular. 2 consumers. Many merchants need to pay higher fees to issuers if their customers use a reward credit card instead of using a non-reward credit card.5 Credit card networks do not allow merchants to reject reward card payments as long as the merchants accept the network's non- reward credit cards. The networks also prohibit merchants from price discriminating customers based on the payment method they use.6 As a result, the more customers use reward credit cards, the higher the merchants mark up their uniform retail prices (in order to offset higher fees). Although reward credit card holders are partly compensated for higher retail prices through rewards, other consumers are not. Furthermore, it should be noted that reward credit card holders are relatively high-income earners, while many low income customers may not even qualify for having credit cards.7 Therefore, rewards programs and the accompanied merchant fee structure may work as tools that distribute income from low-income earners to high-income earners. Understanding how rewards programs change the market share of other payment methods is also important to card issuers. For example, it may not be profitable for an issuer if its own cardholders replaced credit card transactions with debit card transactions due to its debit rewards program (assuming that credit card business is more profitable). This paper seeks to analyze the effects of rewards programs on consumer payment choices. Specifically, by using consumer survey data, we examine whether credit/debit reward receivers use credit/debit cards relatively more often than other consumers, if so how much more often, and which payment methods are replaced by reward card payments. We restrict our analysis to in-store payments because the heterogeneity across payment instruments for other 4 See, for example, A TM&Debit News, August 25, 2005; December 22, 2005. 5 Visa and MasterCard introduced new interchange rate schemes in 2005. Interchange rates of reward credit cards (such as Visa's Signature Card and MasterCard's World Card) are higher than those of non-reward credit cards by about 0.1 to 0.8 percentage points, depending on the type of merchants and transactions. 6 This is due to the no-surcharge rule. Merchants are allowed to give discounts to cash or check users. 3 types of transactions, such as purchases over the Internet and bill payments, is rather remarkable.8 Our results suggest that (i) consumers with credit card rewards use credit cards much more exclusively than those without credit card rewards; (ii) even among those who carry a credit card balance, consumers with credit card rewards use a credit card more often than those without rewards; (iii) among consumers who receive credit card rewards, those who also receive debit card rewards tend to use debit cards more often-consumers who receive rewards only from credit cards tend to use their credit cards more exclusively, while consumers who receive rewards from both credit and debit cards tend to distribute their transactions more 'equally' between credit and debit cards; and (iv) reward card transactions seem to replace not only paper- based transactions but also non-reward card transactions. Our analysis cannot provide evidence for causality-whether that rewards encourage consumers to use their reward cards or that consumers who know they use their cards very often join the rewards programs-but reveals distinctive differences in payment choice according to whether the consumer receives rewards from which (credit, debit or both) card transactions. As more and more transactions become electronic, understanding consumer payment choice, especially choice between credit and debit card, becomes important. Several previous studies have suggested that consumer debit card use is explained by behavioral motives, such as to avoid overspending on credit cards.9 Other studies pointed out transaction type differences, such as transaction value, types of goods purchased, and physical environment of points of sale, affect 7 According to the 2005/2006 Study of Consumer Payment Preference, holding a reward credit card and income are positively correlated. According to the SCF (2001), the credit card penetration rate is lower among low-income households. 8 For example, it is difficult to make cash or check transactions for purchases over the Internet and some billers do not accept debit cards when consumers pay bills. 9 Those studies include Ausubel (1991), Prelee and Simester (2001), and Bertaut and Haliassos (2002). 4 the choice between credit and debit card.¹°Zinman (2004) concluded that although consumer debit usage can be partly explained by behavioral motives, it is also explained by consumer's cost minimization--consumers who carry a balance on their credit cards use debit in order to reduce their interest costs on the credit card. This paper adds another possible determinant of consumer payment choice between credit and debit cards, which is receiving rewards on the card. The rest of the paper is organized as follows. Section 2 describes our data set. Empirical models are constructed in section 3. Section 4 presents results and discusses implications of the results. Section 5 concludes the paper. 2. Data Our data set is the 2005/2006 Study of Consumer Payment Preference conducted by the American Bankers Association and Dove Consulting. Data were gathered using paper and Web- based surveys sent to U.S. consumers in 2005. 3008 completed surveys were received; of them, 2350 were submitted via the Web and 658 on paper. Although the survey sample is not nationally representative, the survey contains rich information on consumer payments, which is usually unobservable in the nationally representative data sources.' First, our data set includes information on whether the consumer received credit card rewards and debit card rewards, respectively. This allows us to examine whether credit/debit reward receivers' payment choice is different from non-reward receivers'. Second, the survey asked consumer's payment usage in detail. Those questions includes how many times per week the consumer used each of the six payment methods at the point of '° For example, see Hayashi and Klee (2003) and Klee (2006b). ' For instance, Survey of Consumer Finance (SCF) conducted triennially by the Federal Reserve. 5 sale-cash, check, credit card, PIN-based debit card, signature-based debit card, and prepaid card-and the most frequently used payment method by retail type.¹² Lastly, in the survey, consumers were asked to provide their perceptions toward each of the six in-store payment methods. Typically, a consumer's perceptions are not easily observed, and therefore in a typical empirical study, they are treated as part of the consumer's unobservable heterogeneity.¹³But these questions allow us to observe more detailed consumer heterogeneity. We construct our sample by excluding missing information regarding consumer characteristics, perceptions toward in-store payment methods, card related status, such as a balance on credit card and rewards on credit and/or on debit cards. We, then, exclude responses that do not have a bank account and do not hold either a credit or debit card because we want to emphasize the difference in payment choice between reward receivers and non-reward receivers, not between card holders and non-card holders. This process leaves us 1979 responses. Compared with the general U.S. population, our sample is relatively higher educated and higher income (Table 1). Table 2 shows statistics on reward receivers in our sample. About 36 percent of consumers receive rewards via either credit card, debit card, or both. Approximately two-thirds of them (23 percent of consumers in our sample) receive rewards from credit card only; one-quarter of them (9 percent of consumers in our sample) receive rewards from both credit and debit cards; and the rest (4 percent of consumers in our sample) receive rewards from debit card only. The majority of debit reward receivers receive rewards when they make signature-based debit transactions while only 50 percent of debit reward receivers receive rewards when they make PIN-based transactions. '2 See Hayashi, Sullivan, and Weiner (2003) for the difference between PIN-based and signature-based debit. '3 Mantel (2000) utilized consumer perceptions to estimate consumers' bill payment choices. 6 Table 3 provides consumer characteristics and perceptions toward payment methods that are correlated with consumer reward card holdings. Consumers with higher income and higher educational level are more likely to hold a reward credit card. Income and educational level seem not to affect consumers' reward debit card holdings. Young consumers whose age is between 25 and 34 years old are more likely to hold reward debit cards. Age, however, seems to have no effects on reward credit card holdings. Both reward credit card and reward debit card holdings are affected by consumer ethnicity, residential region, and technology adoption behavior: Asian and Caucasian are more likely to hold reward credit cards; People living in New England are more likely to hold reward credit cards and people living in Mid-Atlantic region are more likely to hold reward debit cards; Consumers who use Internet at work and online banking are more likely to receive rewards from both credit and debit cards. Consumer perception toward payment cards and reward card holdings are correlated. Naturally, consumers who have positive perceptions toward a credit card tend to have reward credit cards and consumers who have positive perceptions toward a debit card tend to have reward debit cards. Interestingly, consumers who have relatively negative perceptions toward debit cards tend to receive credit rewards. The next two figures indicate that credit card rewards and consumer payment choice have a strong correlation. Not only credit card rewards, but also debit card rewards and credit card balance seem to be correlated with consumer payment choice. Figure 1(a) shows consumer distribution in terms of the share of credit card transactions in the total in-store transactions. Consumers are divided into eight groups according to whether they have a credit card balance, whether they receive debit card rewards, and whether they receive credit card rewards. All groups but one have a similar distribution pattern: the percent frequency 7 (consumer density) declines as the share of credit card transactions increases. But one group- consumers who do not carry a credit card balance, do not receive debit card rewards but receive credit card rewards-has an almost uniform distribution. Clearly, consumers in this group use a credit card more exclusively. Figure 1(b) shows consumer distribution in terms of the share of debit card transactions. Similar to ñgure 1(a), only one group of consumers has a distinctive distribution. That group consists of consumers who do not carry a credit card balance, do not receive debit card rewards, and receive credit card rewards. The majority of consumers in the group have a debit card share that is less than 50 percent. In other groups of consumers, on the other hand, they are distributed more evenly, meaning that many consumers in these groups use a debit card more often. Figure 1(c) shows consumer distribution in terms of the share of paper- based transactions. In contrast with previous two ñgures, in this ñgure there is no group of consumers that reveals a distinctive distribution pattern. Figure 2 presents the share of consumers who choose a particular payment instrument as their most frequently used payment method at grocery stores. Similar to ñgure 1, consumers are grouped into eight groups, according to their credit card balance, debit card rewards, and credit card rewards status. The top panel shows credit card, the middle is debit card, and the bottom is paper based payments as the most frequently used payment method. From the credit card panel, we see that one group exclusively choose the credit card as their most frequently used payment method at grocery stores. The group is consumers who do not carry a credit card balance, do not receive debit card rewards, and receive credit card rewards. In the other groups, at most 25 percent of consumers choose the credit card as their most frequently used method. As can be guessed, most of consumers in the group who do not carry a credit card balance, do not receive debit card rewards, and receive credit card rewards, do not choose debit card as their most 8 frequently used payment method. From the panel of paper-based payment method, non-receivers of credit card rewards tend to choose paper-based payments as their most frequently used payment method at grocery stores. 3. Model Consumer payment choice is influenced by various factors. Previous research has highlighted three important sets of factors: consumer characteristics, payment method attributes and transaction characteristics. Consumer characteristics, such as age, income, and educational level, have shown to be correlated with use of payment methods in previous literature. Adoption of other technologies also influences consumer payment choice. These factors could proxy for preferences (checks are preferred more by women than by men), for availability of payment methods (consumers with higher income are more likely to use credit cards than those with lower income), and for familiarity with new payment technologies (people who use new technologies are more likely to use debit cards and to make transactions over the Internet). Payment method attributes may also be important determinants when consumers choose a payment method. Some payment instruments have distinctive attributes. For example, some payment cards offer rewards to their users. Cash gives consumers anonymity, while the other payment methods don't. Credit cards provide liquidity at least until the next billing date. Other attributes, such as transaction speed, safety, and ease of use, vary by payment method. Transaction characteristics, such as value of the transaction and physical environment, likely influence consumer payment choice. For example, consumers tend to pay with cash for a smaller value transaction, while they tend to use a credit card or a check for a larger value transaction. The effects of physical environment on the use of payment may partly be supply side 9 effects. Some types of retail stores may not accept all or some types of payment cards. Only cash may be accepted when consumers use public transportation systems, such as a city bus or the subway. Even when merchants accept all payment methods, some payments may be less convenient to use than the others. For example, at a restaurant consumers cannot make a PIN- based debit payment at their seat unless the restaurant carries a portable PIN pad. At a gas station, consumers may not need to go to the cashier if they pay with cards, while they need to do so if they pay with cash or checks. Our data set does not contain information on transaction characteristics. However, we can observe each consumer's most frequently used payment method by retail type. At a certain type of retail store, variation of transaction characteristics may be limited. Information on payment method attributes per se is not included in our data set, either. However, we can observe each consumer's perceptions toward each in-store payment method. Those perceptions include speed, safety, ease of use, comfort, convenience, help budget, etc. We see them as payment method attributes evaluated by each consumer. Utility to consumer i from using payment method j when making a transaction at retail type h is defined as follows: U = X,ß,a + Z y +C,,6 + s,,a , (I) where X, is a vector of consumer characteristics, Z is a vector of attributes of payment method evaluated by the consumer and C, is a vector of card-related dummies. ß, y , and 6 are vectors of parameters that weight these factors in the consumer's utility function. e captures unobserved factors and is assumed to be i.i.d. extreme value. We consider four card-related dummies: rewards on credit, on PIN-based debit, and on signature-based debit, and a balance on the credit card. If a consumer receives rewards on a 10 credit card, her utility from using the credit card will be higher than otherwise. Her utility from using another payment method will not be affected by whether she receives credit rewards or not. Similarly, PIN-based debit rewards and signature-based debit rewards affect her utility from using PIN debit and from using signature debit, respectively. If the consumer carries a positive balance on a credit card, her utility from using the credit card will be lower because it costs her. We allow coefñeients on reward dummies to vary by payment method, because credit card rewards are typically more generous than debit card rewards. Because consumers who chose prepaid card as their most frequently used payment method are negligible, we excluded such consumers from our sample. Thus, consumers have Eve payment options: credit card, PIN-based debit card, signature-based debit card, check, and cash. In addition to the above discrete choice models, we also estimate each consumer's share of transactions that used a particular payment method in the consumer's total m-store transactions, which is derived from the weekly frequency question. Although the discrete choice models allow us to measure the difference between reward receivers and non reward receivers in terms of the likelihood of choosing a certain payment method as their most frequently used payment method, they cannot be used to measure the intensity of a certain payment method usage. Estimating the share, on the other hand, allows us to measure how much more or less reward receivers use a particular payment method relative to non-reward receivers, if each consumer's consumption basket is alike. We use a series of least square estimations to estimate the share. 4. Results 4.1 Estimation of the most frequently used payment method by retail type Table 4 reports the estimation results for the most frequently used payment method at grocery stores. We estimate four model speciñcations. The Erst speciñcation includes only 11 
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