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       US TAX COURT gges t US TAX COURT RECEIVED y % eFILED RS sU S JUN 15 2020 * JUN 15 2020 9:20 AM KONSTANTIN ANIKEEV & NADEZHDA ANIKEEV, Petitioners, ELECTRONICALLY FILED v- Docket No. 13080-17 COMMISSIONER OF INTERNAL REVENUE, Respondent RESPONDENT'S SIMULTANEOUS ANSWERING BRIEF SERVED Jun 16 2020 UNITED STATES TAX COURT KONSTANTIN ANIKEEV & ) NADEZHDA ANIKEEV, ) ) Petitioners, ) Docket No. 13080-17 ) v. ) ) Judge Goeke COMMISSIONER OF INTERNAL REVENUE, ) ) Respondent. ) Filed Electronically ANSWERING BRIEF FOR RESPONDENT MICHAEL J. DESMOND Chief Counsel Internal Revenue Service OF COUNSEL: JOSEPH W. SPIRES Division Counsel (Small Business/Self-Employed) MICHAEL R. FIORE Area Counsel (Small Business/Self-Employed:Area 1) ERIKA B. CORMIER Associate Area Counsel (Small Business/Self-Employed) TABLEOFCONTENTS TABLE OF AUTHORITIES ..................................................................................iv PRELIMINARY STATEMENT ............................................................................1 RESPONDENT'S OBJECTIONS TO PETITIONERS' PROPOSED FINDINGS OF FACT.............................................................................................3 ARGUMENT..........................................................................................................7 I. PETITIONERS FAIL TO RECOGNIZE THAT THE BROAD SCOPE OF I.R.C. § 61(a) INCLUDES PETITIONERS' REDEMPTION AND USE OF REWARD DOLLARS......................................................................................7 II. PITTSBURGH MILK DOES NOT APPLY TO THE FACTS OF THIS CASE.............................................................................................................8 A. PITTSBURGH MILK FOCUSED ON A PURCHASE PRICE ADJUSTMENT FOR GOODS, NOT CASH EQUIVALENTS. .......................8 B. CONTRARY TO PETITIONERS' ASSERTION, A PURCHASE PRICE ADJUSTMENT WAS NOT INTENDED BY THE PARTIES.............9 III. PETITIONERS' RELIANCE ON PRIOR RULINGS OF RESPONDENT IS MISPLACED. .........................................................................11 A. THE IRS PUBLICATIONS CITED BY PETITIONERS ARE NOT BINDING ON RESPONDENT AND, IN ANY EVENT, ARE UNAVAILING....................................................................................................11 B. THE PRIVATE LETTER RULINGS CITED BY PETITIONERS CANNOT BE USED AS PRECEDENT AND, IN ANY EVENT, ARE UNAVAILING....................................................................................................14 C. THE REVENUE RULINGS CITED BY PETITIONERS ARE NOT BINDING ON THE COURT AND, IN ANY EVENT, ARE UNAVAILING....................................................................................................16 IV. PETITIONERS INCORRECTLY CITE GRIGGS V. ALLSTATE INSURANCE CO. AND ANNOUNCEMENT 2002-18.......................................18 11 V. PETITIONERS INCORRECTLY CLAIM THAT COWDEN DOES NOT APPLY...........................................................................................................21 VI. THE DISTINCTION BETWEEN GOODS AND CASH EQUIVALENTS MUST BE RESPECTED WHEN DETERMINING IF A PURCHASE PRICE ADJUSTMENT CAN APPLY.............................................23 CONCLUSION.......................................................................................................27 111 TABLE OF AUTHORITIES Cases Adler v. Commissioner, 330 F.2d 91, 93 (9th Cir. 1964), affg. T.C. Memo.1963-196...................................................................................................12 Alumax, Inc. v. Commissioner, 109 T.C. 133 (1997), aff'd. 165 F.3d 822 (11th Cir.1999)..............................................................................................14, 16 Am. Campaign Acad. v. Commissioner, 92 T.C. 1053 (1989)...............................16 Boise Cascade Corp. v. United States, 288 F.Supp. 770 (1968), affd. 429 F.2d 426 (9th Cir. 1970)........................................................................................24 Carpenter v. United States, 495 F.2d 175 (5th Cir. 1974).......................................12 Commissioner v. Glenshaw Glass Co., 348 U.S. 426 (1955)....................................7 Commissioner v. Jacobson, 336 U.S. 28 (1949)........................................................7 Commissioner v. Schleier, 515 U.S. 323 (1995).......................................................7 Estate of Cristofani v. Commissioner, 97 T.C. 74 (1991).......................................14 Estate of Silverman v. Commissioner, 98 T.C. 54 (1992).......................................22 Felt v. Commissioner, T.C. Memo. 2009-245, aff'd. 433 Fed. App'x 293 (5th Cir. 2011)..............................................................................................................24 Frazier v. Commissioner, 111 T.C. 243 (1998).......................................................16 Grigas v. Allstate Ins. Co., No. 3:12-CV-00463-MO, 2013 WL 840175 (D. Or. Mar. 6, 2013), affd, 650 F. App'x 487 (9th Cir. 2016)..................... 18, 19, 20 Hanover Bank v. Commissioner, 369 U.S. 672 (1962)...........................................14 Johnson v. Commissioner, 620 F.2d 153 (7th Cir. 1980), affg. T.C. Memo.1978-426...................................................................................................12 Miller v. Commissioner, 114 T.C. 184 (2000)........................................................12 lV Nissho Iwai Am. Corp. v. Commissioner, 89 T.C. 765 (1987)...............................16 Pittsburgh Milk Co. v. Commissioner, 26 T.C. 707 (1956)..................................8, 9 Rauenhorst v. Commissioner, 119 T .C. 157 (2002)...............................................16 Rowan Cos., Inc. v. United States, 452 U.S. 247 (1981) ........................................14 UFE, Inc. v. Commissioner, 92 T.C. 1314 (1989)...................................................24 United States v. Burke, 504 U.S. 229 (1992)............................................................7 United States v. Centennial Savings Bank FSB, 499 U.S. 573 (1991) .....................7 Zimmerman v. Commissioner, 71 T.C. 367 (1978), aff'd. 614 F.2d 1294 (2d Cir. 1979)..............................................................................................................12 Statutes I.R.C. § 1012..................................................................................................... 17, 23 I.R.C. § 61 ..................................................................................................................7 I.R.C. § 6110(j)(3)....................................................................................................14 Other Authorities Announcement 2002-1 8, 2002-10 I.R.B. 621 ................................................. 19, 20 IRS Pub. 17 .................................................................................................11, 12, 13 IRS Pub. 3611 ...................................................................................................12, 13 PLR 199939021 .......................................................................................................14 PLR 200816027 ................................................................................................14, 15 PLR 20102701 5 ................................................................................................14, 15 Rev. Proc. 89-14, 1989-1 C.B. 814 ........................................................................16 Rev. Rul. 2008-26, 2008-1 C.B. 985 ................................................................ 16, 17 V Rev. Rul. 76-96, 1976-1 C.B. 23 ..................................................................... passim Rev. Rul. 84-41, 1984-1 C.B. 130 ...........................................................................16 Rules T.C. Rule 151 .........................................................................................................5,6 V1 UNITED STATES TAX COURT KONSTANTIN ANIKEEV & ) NADEZHDA ANIKEEV, ) ) Petitioners, ) Docket No. 13080-17 ) v. ) ) Judge Goeke COMMISSIONER OF INTERNAL REVENUE, ) ) Respondent. ) Filed Electronically ANSWERING BRIEF FOR RESPONDENT PRELIMINARY STATEMENT This is an income tax case in which respondent determined that petitioners are liable for deficiencies totaling $9,928.00 for the 2013 tax year and $93,845.00 for 2014 tax year.¹ On October 4, 2019, a trial was held in Hartford, Connecticut before the Honorable Judge Joseph Goeke. Petitioner Konstantin Anikeev was the only witness called in the case. The evidence in this case consists of the pleadings, Petitioners' Responses to Respondent's Requests for Admissions, a First Stipulation of Facts containing Exhibits 1-J through 15-P, a Second Stipulation of Facts containing Exhibits 16-P through 22-R, and a trial exhibit consisting of ¹ These amounts reflect the increased amounts set forth in respondent's First Amendment to Answer filed on September 18, 2018. Docket No. 13080-17 -2- Exhibit 23-P, which was admitted at trial. The Court ordered the parties to file simultaneous opening briefs due on January 20, 2020 and simultaneous answering briefs due on April 1, 2020. On January 9, 2020, the Court granted Respondent's Motion to Extend Time Within Which to File Briefs, thereby extending the due date for the parties' simultaneous opening briefs to April 14, 2020 and extending the due date for the parties' simultaneous answering briefs to June 15, 2020. The parties timely filed their opening briefs on or about April 14, 2020.2 On May 6, 2020, respondent filed a motion to strike with regard to several articles either attached to Petitioners' Opening Brief or referenced therein because the articles are not in the record of this case. On May 7, 2020, the Court granted respondent's motion. 2 Petitioners filed two documents on April 14, 2020: Petitioners' Opening Post- Trial Brief and Petitioners' Corrected Opening Post-Trial Brief. The latter document will be referred as the "Petitioners' Opening Brief." Docket No. 13080-17 -3- RESPONDENT'S OBJECTIONS TO PETITIONERS' PROPOSED FINDINGS OF FACT A. The Taxpayers' Background 1. No objection. 2. No objection. 3. No objection. 4. No objection. 5. No objection. 6. No objection. 7. Objects, irrelevant. As Judge Goeke observed, Mr. Anikeev's intent is irrelevant. (Tr. 83:5) In addition, the proposed finding of fact is also misleading and incomplete. Despite Mr. Anikeev's self-serving testimony, the ultimate result was to generate cash rewards which he could apply against his credit card balance, providing petitioners an accession to wealth. (Entire record) B. Mr. Anikeev's Acquisition of Rewards Points 8. Objects, misleading and incomplete. Despite Mr. Anikeev's self- serving testimony, the ultimate result was to generate cash rewards which he could apply against his credit card balance, providing petitioners an accession to wealth. (Entire record) Docket No. 13080-17 -4- Footnote 1. Objects, misleading and incomplete. Other than Mr. Anikeev's self-serving testimony, there is no other evidence in the record that he would have foregone an accession to wealth in the form of redeeming Reward Dollars for statement credits totaling $312,045.46 because it would be taxable by respondent. (Entire record) 9. Objects, misleading and incomplete. In addition to purchasing Visa gift cards, petitioners also purchased reloads to their Green Dot debit card and money orders to generate Reward Dollars. (Tr. 70:23-25, 71:1-2, 71:10-18, 71:24- 25, 72:1-2, 73:5-9) 10. Objects, not supported by the cited evidence. Mr. Anikeev testified that he incurred an activation fee of $4.95 or $5.95 for the purchase of a $500.00 Visa gift card, depending on where it was purchased. (Tr. 43:5-8) This would result in fees of .99% to 1.19%. 11. Objects, not supported by the cited evidence. Petitioners' own exhibit demonstrates that they incurred an average fee of .091% for the purchase of money orders. Ex. 14-P. 12. No objection. 13. No objection. Docket No. 13080-17 -5- 14. No objection to first sentence. Objects to second sentence, not supported by the cited evidence. As established above in ¶¶ 10 and 11, petitioners would have incurred $5.45 to $6.45 in fees for every $500.00 Visa gift card purchased. 15. No objection to first sentence. Objects to second sentence, misleading and incomplete. Despite Mr. Anikeev's self-serving testimony, his ultimate goal was to generate cash rewards which he could apply against his credit card balance, providing petitioners an accession to wealth. (Entire record) C. The IRS Audit and Procedural History 16. Objection, unsupported. While respondent does not object to the accuracy of this proposed finding of fact and believes that it may be supported by the record, petitioners have failed to provide a cite to the underlying evidence as required by T.C. Rule 151(e)(3) ("In each such numbered statement, there shall be inserted references to the pages of the transcript or the exhibits or other sources relied upon to support the statement."). 17. Objection, unsupported as to all three paragraphs. While respondent does not object to the accuracy of this proposed finding of fact (other than as noted below) and believes that it may be supported by the record, Petitioners have failed Docket No. 13080-17 -6- to provide a cite to the underlying evidence as required by T.C. Rule 151(e)(3). No additional objection to first paragraph. No additional objection to second paragraph. Additionally objects to first sentence of last paragraph as misleading and incomplete. The total additional taxes for the 2014 tax year included not only the "other income," but adjustments to income for taxable interest, a state refund, and statutory adjustments. Moreover, in the First Amendment to Answer, respondent revised the amount of the "other income" earned by petitioners from the Rewards Program to $36,200.00 in 2013 and $277,275.00 in 2014.3 (First Stip. ¶ 27; First Amendment to Answer). Respondent subsequently revised these amounts to $35,664.92 and $276,380.54, respectively, to not include actual purchases of goods. (Respondent's Opening Brief, Proposed Findings of Fact ¶¶ 121 and 122) No additional objection to last sentence of last paragraph. 3 The notice of deficiency incorrectly stated that petitioners' income from the Rewards Program totaled $29,775.00 in 2013 and $265,485.00 in 2014. Respondent later determined that petitioners' income from the Rewards Program totaled $36,200.00 in 2013 and $277,275.00 in 2014. This additional income in each year resulted in increased deficiencies in tax from $8,264.00 to $9,928.00 for the 2013 tax year and from $89,847.00 to $93,845.00 for the 2014 tax year. See Respondent's Motion for Leave to Amend Answer. Docket No. 13080-17 -7- ARGUMENT I. PETITIONERS FAIL TO RECOGNIZE THAT THE BROAD SCOPE OF I.R.C. § 61(a) INCLUDES PETITIONERS' REDEMPTION AND USE OF REWARD DOLLARS. Petitioners' Opening Brief posits that the Internal Revenue Code ("the Code") and regulations "neither include nor exclude credit card rebates or credit card rewards from gross income." (Petitioners' Opening Brief, pg. 9) However, petitioners fail to acknowledge that I.R.C. § 61(a) broadly defines gross income as including all income from whatever source derived. Commissioner v. Schleier, 515 U.S. 323, 327-328 (1995) ("We have repeatedly emphasized the "sweeping scope" of this section and its statutory predecessors."); Commissioner v. Glenshaw Glass Co., 348 U.S. 426, 429-430 (1955). Any exceptions to the inclusion of items of income as gross income must be narrowly construed. Schleier at 328; United States v. Burke, 504 U.S. 229, 248 (1992); see United States v. Centennial Savings Bank FSB, 499 U.S. 573, 583 (1991); Commissioner v. Jacobson, 336 U.S. 28, 49 (1949). Petitioners' Opening Brief denies that petitioners had an accession to wealth. They state, "The IRS introduced no evidence that Mr. Anikeev profited from the use of gift cards." (Petitioners' Opening Brief, pg. 20) This statement Docket No. 13080-17 -8- disingenuously focuses only on the purchase of the Visa gift cards and not on the Reward Dollars earned for their purchase. As respondent set forth in the proposed findings of fact and argued in his opening brief (Respondent's Opening Brief, pp. 38-40), the record in this case contains credit card statements, bank statements, spreadsheets, and other corroborating evidence demonstrating that petitioners had an accession to wealth equal to the Reward Dollars once they were free to use them for personal gain and convert them into statement credits, reducing the amount of their credit card balance (and thus the amount they owed to American Express). Petitioners' insistence on ignoring the Reward Dollars and focusing only on the purchase of the Visa gift cards is an attempt to deflect attention away from the economic reality of petitioners' activity: petitioners had an accession to wealth totaling $35,664.92 in 2013 and $276,380.54 in 2014. II. PITTSBURGH MILK DOES NOT APPLY TO THE FACTS OF THIS CASE. A. PITTSBURGH MILK FOCUSED ON A PURCHASE PRICE ADJUSTMENT FOR GOODS, NOT CASH EQUIVALENTS. Petitioners incorrectly contend that Pittsburgh Milk Co. v. Commissioner, 26 T.C. 707 (1956), is the controlling precedent in this case. (Petitioners' Opening Brief, pp. 11-13) Pittsburgh Milk held that amounts paid by a milk producer to Docket No. 13080-17 -9- buyers were purchase price discounts, because the "intention and purpose of the allowance was to provide a formula for adjusting a specified gross price to an agreed net price." Pittsburgh Milk, 26 T.C. at 717. Pittsburgh Milk thus pertains to an adjustment to the cost or purchase price of acquiring property; the payment was, in effect, a means by which the buyer and seller reached an agreed upon price. In contrast, in the present case, petitioners did not purchase goods to which a price adjustment can be applied. Rather, they purchased cash equivalents, in the form of Visa gift cards, Reloads, and money orders, for which the basis is its face value. See Bixby v. Commissioner, 58 T.C. 757, 785 (1972). Thus, the principles of Pittsburgh Milk are inapplicable here. B. CONTRARY TO PETITIONERS' ASSERTION, A PURCHASE PRICE ADJUSTMENT WAS NOT INTENDED BY THE PARTIES. Petitioners' Opening Brief quotes from Pittsburgh Milk: "The test to be applied, as in the interpretation of most business transactions, is: What did the parties really intend, and for what purpose or consideration was the allowance actually made?" (Petitioners' Opening Brief, pg. 12, quoting Pittsburgh Milk, 26 T.C. at 17) As discussed above, the court concluded in that case that the parties intended to adjust the purchase price of the milk. Petitioners' Opening Brief states, Docket No. 13080-17 - 10 - "Here, Mr. Anikeev purchased a gift card. That purchase meant that, in accordance with American Express' terms of service, Mr. Anikeev received reward points." (Petitioners' Opening Brief, pg. 14) Petitioners are implying that, by providing Reward Dollars, American Express intended for petitioners to have a price adjustment for the purchase of the Visa gift cards (as well as Reloads and money orders). If the intent of the parties is considered in evaluating whether the purchase of Visa gift cards, Reloads and money orders are subject to a purchase price adjustment, it is clearly not what American Express intended. Pursuant to the terms of the Rewards Program, "Eligible purchases do NOT include:" • fees or interest charges, • balance transfers, • cash advances, • purchases of traveler's checks, • purchases or reloading of prepaid cards, or • purchases of any cash equivalents. (Respondent's Opening Brief, Proposed Finding of Fact ¶ 10; Ex. 4-J, ADMIN009436) Thus, American Express did not intend for participants in its Docket No. 13080-17 - 11 - Rewards Program to be eligible for Reward Dollars when they purchased Reloads or other cash equivalents, such as Visa gift cards or money orders. While it is unclear why Reward Dollars were earned for these purchases, the terms of the Rewards Program unambiguously disqualified them. This only serves to underscore that petitioners' purchases of cash equivalents were different from the types of typical credit card purchases for which American Express intended to provide a purchase price adjustment. Rather, petitioners' charges were almost exclusively for cash equivalents, which they churned repeatedly to generate hundreds of thousands of dollars' worth of Reward Dollars over two years. III. PETITIONERS' RELIANCE ON PRIOR RULINGS OF RESPONDENT IS MISPLACED. Petitioners state, "...in a line of virtually uninterrupted letter rulings, the IRS has consistently held that credit rewards points are not accessions to wealth." (Petitioners' Opening Brief, pg. 9) Petitioners have not correctly characterized the prior rulings of respondent. A. THE IRS PUBLICATIONS CITED BY PETITIONERS ARE NOT BINDING ON RESPONDENT AND, IN ANY EVENT, ARE UNAVAILING. Petitioners rely on two IRS publications to support their argument that the redemption of Reward Dollars in this case is not taxable. (IRS Pub. 17, pp. 10-11; Docket No. 13080-17 - 12 - IRS Pub. 3611, pg. 17) However, administrative guidance contained in IRS publications is not binding on respondent, nor can it change the plain meaning of tax statutes. Miller v. Commissioner, 114 T.C. 184, 195 (2000); see also Johnson v. Commissioner, 620 F.2d 153 (7th Cir. 1980), affg. T.C. Memo.1978-426 (IRS Pub. 590, "Tax Information on Individual Retirement Savings Programs"); Carpenter v. United States, 495 F.2d 175 (5th Cir. 1974) (U.S. Treas. Dept. Pub. 54, "Tax Guide for U.S. Citizens Abroad"); Adler v. Commissioner, 330 F.2d 91, 93 (9th Cir. 1964), affg. T.C. Memo.1963-196 ("Your Federal Income Tax for Individuals"). Miller held that, "The authoritative sources of Federal tax law are the statutes, regulations, and judicial decisions; they do not include informal IRS publications." Miller at 195, citing Zimmerman v. Commissioner, 71 T.C. 367, 371 (1978), aff'd. 614 F.2d 1294 (2d Cir. 1979). Thus, the cited IRS publications should carry no weight in the present controversy. In addition to their non-binding nature, the IRS publications cited by petitioners are not helpful. Petitioners cite to examples from IRS Pub. 17, "Your Federal Income Tax," as evidence that credit card rewards are not taxed by respondent. However, the first example relates to the purchase of a new car, with a rebate of $2,000 from the manufacturer. (Petitioners' Opening Brief, pp. 10-11) Docket No. 13080-17 - 13 - As respondent states in his opening brief in a discussion of Rev. Rul. 76-96, 1976- 1 C.B. 23, a rebate in such a situation is a purchase price adjustment, which would be reflected in the adjusted basis of the automobile. (Respondent's Opening Brief, pp. 42-43) The second example cited by petitioners in Pub. 17 is similar to the first. The publication states that a utility rebate due to participation in an energy conservation program would also not constitute gross income. This example again treats such a rebate as a purchase price adjustment. In the present case, however, a purchase price adjustment for Reward Dollars earned for the purchase of Visa gift cards, Reloads, or money orders is inapplicable. The Reward Dollars at issue relate to petitioners' charges for cash equivalents, and not for goods or services, which can have an adjusted purchase price. (See Respondent's Opening Brief at pp. 42-45) Petitioners also cite IRS Pub. 3611 for the statement that taxpayers can earn "miles, points, rewards or cash back" if they use their credit or debit cards to pay their tax liabilities. (Petitioners' Opening Brief, pg. 17) However, the publication does not opine on the taxability of the "miles, points, rewards or cash back" nor is it intended to provide any guidance in that regard. A careful reading of the Docket No. 13080-17 - 14 - publication indicates that its sole intent is to invite taxpayers to use electronic payments for their tax liabilities. As such, this publication is not relevant to the present case. B. THE PRIVATE LETTER RULINGS CITED BY PETITIONERS CANNOT BE USED AS PRECEDENT AND, IN ANY EVENT, ARE UNAVAILING. Petitioners' Opening Brief cites to three private letter rulings to support their position: PLR 199939021, PLR 201027015, and PLR 200816027. As an initial matter, private letter rulings are not regarded as precedent in this Court and may not be relied on by the public. I.R.C. § 6110(j)(3); Alumax, Inc. v. Commissioner, 109 T.C. 133, 163 n. 12 (1997), aff'd. 165 F.3d 822 (11th Cir.1999). However, private letter rulings may be cited to show the practice of respondent. Rowan Cos., Inc. v. United States, 452 U.S. 247, 261 n. 17 (1981); Hanover Bank v. Commissioner, 369 U.S. 672, 686-687 (1962); Estate of Cristofani v. Commissioner, 97 T.C. 74, 84 n. 5 (1991). Reliance on the cited private letter rulings to establish the practice of respondent in the present case is misplaced. Rather, these private letter rulings are solely focused on the purchase of goods or services. In PLR 199939021, holders of a company's card were issued manufacturer's coupons that could be redeemed Docket No. 13080-17 - 15 - for specified items at local supermarkets and other retail establishments. The ruling concluded that rebates paid pursuant to the redemption of the coupons were not includible in gross income, citing Rev. Rul. 76-96. Similarly, PLR 201027015 concluded that the portion of credit card purchases that the taxpayer could either receive back as cash or have paid to a charity did not constitute gross income, also relying on Rev. Rul. 76-96. The ruling stated, "A rebate received from the party to whom the buyer directly or indirectly paid the purchase price for an item is an adjustment to the purchase price paid for the item," implying that the purchase price adjustment applies to goods purchased by a consumer. PLR 201027015 (emphasis added). Likewise, PLR 200816027 concluded that payments by a retail store to its customers in connection with a promotional event were not gross income to customers, relying again on Rev. Rul. 76-96. None of the fact patterns in the cited private letter rulings address the facts of the present case because none of them involve a taxpayer purchasing cash equivalents and, thus, they cannot be used to establish the practice of respondent with respect to cases similar to petitioners'. The implicit assumption of the private letter rulings is that a consumer is purchasing a good or service, receiving a rebate, and the purchase price is adjusted as a result. In contrast, the Reward Dollars at Docket No. 13080-17 - 16 - issue here were generated by petitioners' charges for cash equivalents, for which no purchase price adjustment is available. C. THE REVENUE RULINGS CITED BY PETITIONERS ARE NOT BINDING ON THE COURT AND, IN ANY EVENT, ARE UNAVAILING. Petitioners' Opening Brief cites to two revenue rulings: Rev. Rul. 84-41, 1984-1 C.B. 130, and Rev. Rul. 2008-26, 2008-1 C.B. 985. Revenue rulings are not binding on the Tax Court or other Federal courts. Rauenhorst v. Commissioner, 119 T .C. 157, 171 (2002); Frazier v. Commissioner, 111 T.C. 243, 248 (1998). However, the Court has held that the public has a right to rely on positions taken by respondent in published guidance. Alumax, Inc., 109 T.C. at 163 n. 12; Am. Campaign Acad. v. Commissioner, 92 T.C. 1053, 1070 (1989); Nissho Iwai Am. Corp. v. Commissioner, 89 T.C. 765, 778 (1987); see also Rev. Proc. 89-14, sec. 7.01(5), 1989-1 C.B. 814 (taxpayers may rely on published revenue rulings in determining the tax treatment of their own transactions). As is apparent in the previous section, Rev. Rul. 76-96 provides the rationale for the conclusions in the three private letter rulings cited by petitioners in their Opening Brief. It also provides the reasoning for Rev. Rul. 84-41, which concluded that rebates from an automobile manufacturer to a car dealer were not Docket No. 13080-17 - 17 - includible in gross income. Looking at Rev. Rul. 76-96 more closely, it concerned the tax treatment of rebates paid by an automobile manufacturer to qualifying retail customers who purchased its automobiles. The revenue ruling held that the receipt of the rebate by a qualifying retail customer did not result in the receipt of gross income. It also held that the rebate represented a reduction in the purchase price of the automobile, requiring a downward adjustment to the basis of the automobiles in the hands of the purchasers pursuant to I.R.C. § 1012. The scope of this revenue ruling is clearly limited to the purchase of goods or merchandise by a consumer, which does not apply to the present case. Petitioners also cite Rev. Rul. 2008-26, which determined that Medicaid rebates paid by a pharmaceutical manufacturer to State Medicaid agencies were a purchase price adjustment to the cost of the drugs. Once again, respondent applied the reasoning of Rev. Rul. 76-96 consistently and adjusted the purchase price due to the rebate. However, drugs are clearly a good for which the basis can be adjusted. Overall, this analysis of respondent's prior rulings indicates that the Service is applying its own policies consistently by not adjusting the purchase price of cash equivalents. Further, respondent has not issued any guidance that is Docket No. 13080-17 - 18 - inconsistent with this position where the taxpayer has generated cash back rewards from credit card charges for cash equivalents. The reason for this is clear: the basis of a cash equivalent is its face value. IV. PETITIONERS INCORRECTLY CITE GRIGGS V. ALLSTATE INSURANCE CO. AND ANNOUNCEMENT 2002-18 Petitioners also incorrectly assert that "IRS policy has always been to allow taxpayers to maximize rewards points by way of purchases of alleged 'cash equivalents'" and cites to Griggs v. Allstate Ins. Co., No. 3:12-CV-00463-MO, 2013 WL 840175, at *4 (D. Or. Mar. 6, 2013), affd, 650 F. App'x 487 (9th Cir. 2016). (Petitioner's Opening Brief pp. 16-17). Griggs was an insurance case, not a tax case, and the issue of whether the plaintiff had an accession to wealth from receipt of credit card rewards was not before the court. Griggs has no bearing on the case before the court. Griggs v. Allstate Ins. Co. was a dispute over whether the Griggses' renters and personal umbrella insurance policies with Allstate Insurance Company entitled them to a legal defense in a separate lawsuit with Mr. Griggs' former employer. Griggs v. Allstate Ins. Co., 2013 WL 840175, at *l. Mr. Griggs had an agreement with his former employer HDMC Group LLC and Advanced Travel Systems, Inc. ("HDMC"), a hotel room wholesaler that purchased hotel rooms in bulk for resale, Docket No. 13080-17 - 19 - to charge hotel rooms on his personal credit card and then be reimbursed by the company, and in exchange Mr. Griggs would keep the credit card rewards generated by these charges. Id. at *2. HDMC sued Mr. Griggs, asserting that he had sought reimbursement for charges under this agreement and then for many of these charges had either failed to pay the credit card bill or had wrongfully disputed some of these authorized charges with his credit card company. Id. As relevant here, the issue in Griggs was whether this agreement for Mr. Griggs to charge hotel rooms on his personal credit card in exchange for generating credit cards rewards points was an activity for 'economic gain' that would be excluded by the terms of the Griggses' insurance policies. Id. at *4. The Griggses asserted that "reward points should not be considered economic gain since the IRS does not currently assert that an individual has understated his federal tax liability by reason of the receipt or personal use of such reward points that are attributable to business travel," citing to Announcement 2002-18, 2002-10 I.R.B. 621. Id. The court dismissed this argument, concluding "[t]he purpose of this agreement was obviously economic gain. That is not rebutted by the IRS treatment of reward points. The IRS position cannot be read to mean that reward points do not amount to economic gain. Rather, it merely declines to treat them as taxable income." M. Docket No. 13080-17 - 20 - Announcement 2002-18 provides that: The IRS will not assert that any taxpayer has understated his federal tax liability by reason of the receipt or personal use of frequent flyer miles or other in-kind promotional benefits attributable to the taxpayer's business or official travel. Any future guidance on the taxability of these benefits will be applied prospectively. The relief provided by this announcement does not apply to travel or other promotional benefits that are converted to cash, to compensation that is paid in the form of travel or other promotional benefits, or in other circumstances where these benefits are used for tax avoidance purposes. [Emphasis added]. In Griggs, the plaintiff was charging hotel room rentals on his credit card to generate credit card rewards, and was not charging cash equivalents. Respondent was not a party to the case before the court in Griggs, so it is respondent's understanding that the court's statement of the Service's position in that case is based on the court's interpretation of Announcement 2002-18. Further, the relief provided by Announcement 2002-18 is limited only to a taxpayer that receives or uses frequent flyer miles and other benefits earned from "business or official travel," and does not extend to a situation such as petitioners' where a taxpayer charges cash equivalents to a credit card. For these reasons, petitioners' citation to Griggs and Announcement 2002-18 for the proposition that the respondent has had a policy to allow taxpayers to exclude from gross income credit card rewards Docket No. 13080-17 - 21 - points earned by charging cash equivalents to their credit cards is incorrect and misleading. V. PETITIONERS INCORRECTLY CLAIM THAT COWDEN DOES NOT APPLY. In Cowden v. Commissioner, 289 F.2d 20, 24 (5th Cir. 1961), rev'g. and remanding 32 T.C. 853 (1959), the taxpayers executed to an oil company a mineral lease on lands situated in Texas in which petitioners held mineral interests. A part of the consideration to petitioners for the execution of the lease was a fixed bonus in the amount of $511,192.50. The lessee was willing to pay to the taxpayers the entire amount of the bonus on execution of the lease but, in deference to the wishes of the taxpayers, paid only a small a small portion of the bonus upon execution of the lease, with the remaining amount to be paid in later tax years. To determine whether the bonus was payable upon execution of the lease as an equivalent to cash, the Fifth Circuit set forth the cash equivalence doctrine, which concluded that an item is equivalent to cash if it is: (1) unconditional and assignable; (2) of a solvent obligor; (3) not subject to set-offs; (4) readily marketable; and (5) is of a kind that is frequently transferred to lenders or investors at a discount not substantially greater than the generally prevailing premium for the use of money. Docket No. 13080-17 - 22 - Cowden v. Commissioner, 289 at 24 (5th Cir. 1961); accord Estate of Silverman v. Commissioner, 98 T.C. 54, 61 (1992). Petitioners' Opening Brief asserts that Cowden does not apply to the present case. Petitioners claim that Cowden "stands for the proposition that deferred cash payments are recognized as income in the year received, unless a special rule applies." (Petitioners' Opening Brief, pg. 19) This claim attempts to narrow the holding of Cowden and ignores the cash equivalence doctrine as formulated by the Fifth Circuit and adopted by the Tax Court. In this case, the cash equivalence doctrine is being used to demonstrate that Visa gift cards, Reloads and money orders are equivalent to cash. This conclusion should be obvious, given that petitioners purchased money orders on a dollar for dollar basis with the Visa gift cards, and then deposited the money orders into their bank account, converting them to cash in the same amount. These transactions resulted in petitioners receiving the face value of the Visa gift cards and money orders. Petitioners nevertheless deny that a Visa gift card is a cash equivalent, claiming that "no obligation was ever created" and "using gift cards to purchase money orders did not result in gain or some deferred cash payment." (Petitioners' Docket No. 13080-17 - 23 - Opening Brief, pg. 19) However, as discussed in Respondent's Opening Brief (pp. 40-42), an obligation is created between the issuing bank and the purchaser of the card. Further, it is only axiomatic that the use of a gift card to purchase money orders does not result in a gain, since the purchases are made on a dollar for dollar basis, further supporting respondent's assertion that these instruments are virtually the same as cash;4 it was the receipt and use of the Reward Dollars that resulted in the gain. VI. THE DISTINCTION BETWEEN GOODS AND CASH EQUIVALENTS MUST BE RESPECTED WHEN DETERMINING IF A PURCHASE PRICE ADJUSTMENT CAN APPLY. As discussed above, the premise of Rev. Rul. 76-96 is that a rebate represents a reduction in the purchase price of an automobile, requiring a downward adjustment to the basis of the automobile in the hands of the purchaser pursuant to I.R.C. § 1012. On the other hand, the basis of cash and cash equivalents is its face value. See Bixby v. Commissioner, 58 T.C. at 785. "[A] 4 Petitioners emphasize they incurred charges for the purchase of the Visa gift cards (activation fees). (Petitioners' Opening Brief, pg. 19) However, the fact that these fees reimbursed the bank for the cost of creating and administering its Visa gift card program did not change the value of the cards themselves. The cards maintained their face value, a fact which petitioners have not contradicted with any evidence in the record. Docket No. 13080-17 - 24 - cash equivalent item has been described as 'the equivalent of money in the bank.'" I_i Thus, a purchase price adjustment cannot be applied to cash equivalents, which have a basis that equals their face value. See UFE, Inc. v. Commissioner, 92 T.C. 1314, 1328-1329 (1989) ("Cash or cash equivalent items are accorded basis at face value"); Felt v. Commissioner, T.C. Memo. 2009-245, *6, aff'd. 433 Fed. App'x 293 (5th Cir. 2011) (notes are cash equivalents with basis equal to face value); Boise Cascade Corp. v. United States, 288 F.Supp. 770, 773 (1968), aff'd. 429 F.2d 426 (9th Cir. 1970) ("Cash and its equivalent is intended to encompass the term 'money', i.e. items which do not logically have a basis.") Petitioners' Opening Brief attempts to characterize all credit card rewards as being the same, stating "Either the rewards points are income, or they are not." (Petitioners' Opening Brief, pg. 20) Their brief fails to recognize that petitioners' credit card rewards were generated from purchases of almost exclusively cash equivalents, not goods or services to which such an adjustment can apply. As previously mentioned, respondent has conceded purchase price adjustments for petitioners' small amount of purchases of goods. Every step of petitioners' activity involved exchanging cash equivalents, with the funds ultimately being deposited to their checking account for their full- Docket No. 13080-17 - 25 - face value. The activity was designed solely to earn Reward Dollars, which were converted into statement credits from American Express and used to pay petitioners' credit card bills. The following chart summarizes the flow of funds in this case: Arnount Equal to Purchase 5% Statement Credit 5% Staternent of Gift is Retained by Credit Cards etc. Petitioners as an Accession to Wealth Payrnent Purchase of AMEX of Money Bill Orders Deposit to Bank Account The chart shows petitioners' purchase of Visa gift cards, Reloads and money orders. These purchases earned them Reward Dollars equal to 5% of the purchases. Petitioners then used the Visa gift cards to purchase money orders. They then deposited the money orders to their bank account and paid their American Express bill. However, because of the statement credits from Reward Docket No. 13080-17 - 26 - Dollars, petitioners only had to use their funds to pay 95% of their bill while keeping the remaining 5% of the deposited money orders or retained Visa gift cards. At no step in this flow of funds did petitioners purchase any goods to which a purchase price discount could apply. Thus, petitioners could not receive purchase price adjustments when they charged cash equivalents to their American Express cards. Instead, they had an accession to wealth and therefore gross income equal to the Reward Dollars redeemed by them in 2013 and 2014 as a result of their charges for cash equivalents. Docket No. 13080-17 - 27 - CONCLUSION It follows that the determination of the Commissioner of Internal Revenue should be sustained. MICHAEL J. DESMOND Chief Counsel Internal Revenue Service June 15, 2020 Date: By: JOHN R. MIKALCHUS Senior Counsel (Boston, Group 3) (Small Business/Self-Employed) Tax Court Bar No. MJ2020 333 East River Drive Suite 200 East Hartford, CT 06108-4221 Telephone: (860) 290-4049 OF COUNSEL: JOSEPH W. SPIRES Division Counsel (Small Business/Self-Employed) MICHAEL R. FIORE Area Counsel (Small Business/Self-Employed:Area 1) ERIKA B. CORMIER Associate Area Counsel (Small Business/Self-Employed) 
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