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       DEPARTMENT of ENVIRONMENT and NATURAL RESOURCES JOE FOSS BUILDING 523 EAST CAPITOL PIERRE, SOUTH DAKOTA 57501-3182 denr.sd.gov GREAT fACES. GREAT PLACES. October 21, 2019 Andrew R. Wheeler Administrator U.S Environmental Protection Agency Office of Policy Regulatory Reform 1200 Pennsylvania Avenue NW Washington, D.C. 20460 RE: Docket ID No. EPA-HQ-OW-2019-0405 Dear Administrator Wheeler: Thank you for the opportunity to provide the attached comments on EPA's proposed regulations regarding 401 certification. Simply put, these proposed changes supplant the cooperative federalism to protect water quality that has existed since Congress passed the federal Clean Water Act. These changes are a poorly disguised effort by the federal government to severely limit the states and tribes' efforts to enforce their water quality standards and to impose appropriate conditions on federally-issued permits. In the Executive Summary of the proposed changes EPA states: Congress enacted section 401 of the CWA to provide states and authorized tribes with an important tool to help protect water quality of federally regulated waters within their borders in collaboration with federal agencies". Congress also "provided a major role for states in implementing the CWA, The proposed changes effectively ignore these fundamental wishes of Congress. As states and tribes take vastly different approaches to protect their waters, EPA's attempt to promote a nationally-consistent approach interjects unwanted federal oversite to state and tribal programs. While the goal of improving the nation's energy infrastructure is certainly admirable, it should not come at the cost of curtailing the states' and tribes' Congressionally- authorized role in protecting the environment. South Dakota has already established streamlined permitting and approval processes with federal agencies. Short-circuiting our existing environmental protection frameworks at the gost of fast-tracking projects could lead to environmental and public health impacts to our citizens. Administrator Wheeler October 21, 2019 Page 2 We stand ready to work with EPA to streamline the 401 certification process and address any valid concerns federal agencies may have. This rule is not the vehicle for those discussions. South Dakota opposes the proposed regulations and requests EPA rescind this rule. Sincerely, Hunter Roberts Secretary Cc: The Honorable Senator John Thune The Honorable Senator M. Michael Rounds The Honorable Representative Dusty Johnson Association of Clean Water Agencies Western States Water Council South Dakota's Comments on 401 Certification On April 10, 2019, President Trump issued his "Executive Order on Promoting Energy Infrastructure and Economic Growth." Section 3 of the Order directs the United States Environmental Protection Agency to consult with States, tribes, and relevant executive departments and agencies (agencies) in reviewing section 401 of the Clean Water Act and EPA's related regulations and guidance to determine whether any provisions thereof should be clarified to promote private investment in the Nation's energy infrastructure. It is clear from the proposed rule that EPA did little to engage states and tribes in the development of this rule and gave little credence to input states did provide. Under the federal Clean Water Act, Congress purposefully articulated its policy that states are co-regulators, recognizing state authority over the allocation, administration, protection, and development of state land and water resources. Section 401 of the act is an important component of that Congressional policy, providing states and tribes the authority and responsibility to protect their own water resources. Section 401 is intended to recognize and support the important role that states have in implementing the policies and regulations Congress laid out in the Clean Water Act. It provides states the authority to ensure that permits issued by the federal government protect water quality within the state. This is not simply a delegated authority that can be granted and withdrawn by EPA; it is an inherent right granted to states and tribes by Congress. The South Dakota Department of Environment and Natural Resources (DENR) is the primary agency charged with implementing many of the provisions of the federal Clean Water Act in South Dakota. In particular, the Department is responsible for issuing 401 certifications on any federal permits that could result in a discharge. The Department's stated mission is as follows: The mission of DENR is to protect public health and the environment by providing environmental monitoring and natural resource assessment, technical and financial assistance for environmental projects, and environmental regulatory services; all done with reduced red tape, expanded e-government functions, and exceptional customer service to promote a prosperous economy while protecting South Dakota's environment and natural resources for today and tomorrow. Our mission is clearly aligned with President Trump's stated objective to provide clarity and transparency in all our permitting actions, while protecting our important natural resources. DENR has streamlined its processes and established a One-Stop Permitting approach to meet our mission. Most 401 certifications are issued by the state within 30 days. In the rare case when our certification is not issued within 30 days, we openly and transparently communicate with the project proponent and the federal agency to ensure our review does not result in delays to the permitting or project timelines. South Dakota's current 401 certification process allows the DENR to protect its resources and communicate any state requirements that may impact the project. SD DENR Comments 1 This proposed rule would hinder South Dakota's ability to protect our resources. The rule does not follow President Trump's clear direction to work with states and tribes and it violates Congress's clear intent in the Clean Water Act. South Dakota requests EPA withdraw this rule and begin a consultation with states and tribes to identify improvements and enhancements to the process. We stand ready to work with EPA on a commonsense approach to implementation that preserves states rights and protects our important water resources. The reasons for our objections are outlined below. 121.1 — Definitions EPA is proposing new definitions that reshape the intent of Section 401 and significantly curtail states' authorities. Certification Request South Dakota has developed its own requirements for 401 certification. These requirements were placed into the Administrative Rules of South Dakota after public notice and hearing. These requirements have been approved by EPA as part of our surface water quality standards. EPA's proposed requirements do not match our state rules and do not provide us with adequate information to complete our water quality review. The proposed rule would require states to modify their laws and regulations to match EPA's. This is unacceptable. EPA should instead require that certifying agencies put the requirements into state rule or statute and then develop a form clearly articulating these requirements. EPA should not be dictating the details of this step to states. Discharge EPA is defining "discharge" to mean a discharge from a point source into navigable waters. The definition is similar to the definition of discharge typically applied to Section 402 permitting programs (i.e. — NPDES permits): However, this definition of discharge significantly narrows the scope of discharges subject to state review under Section 401 of the Clean Water Act. For example, the definition does not appear to address the discharge of pollutants from a dredge or fill activity (i.e. — 404 permits). The term "point source is not used anywhere in Section 404 or in the implementing regulations found at 40 CFR Part 232. Is it EPA's intention to limit the scope of the 401 certification reviews to only EPA-issued 402/NPDES permits? Is EPA trying to eliminate the 404 permits from 401 certification? If so, South Dakota objects. Another concerning aspect of this definition is EPA's use of the term "navigable waters." The following discussion was included in EPA's 2018 revised waters of the United States rule, published in 2018: The term "navigable water of the United States" is a term of art used to refer to waters subject to federal jurisdiction under the RHA [Rivers and Harbors Act]. See, e.g, 33 CFR 329.1. The term is not synonymous with the phrase "waters of the United States" under the CWA, see id, and the general term "navigable waters" has different meanings depending on the context of the statute in which it is used. See, e.g., PPL Montana, LLC v. Montana, 132 S. Ct. 1215, 1228 (2012). SD DENR Comments 2 As described in the 2018 waters of the United States rule, traditionally navigable waters form a subset of the broader definition of waters of the United States. EPA's use of the term "navigable waters" seems, at a minimum, to add a level of confusion to this proposed rule; at worse, it seems to further limit the waters covered by this rule. South Dakota objects to this definition. Receipt With the definition of "receipt," EPA is proposing to start the clock for 401 certification upon receipt of a request. This is an unreasonable reading of the language in the Clean Water Act. Section 401(a)(2) states: Upon receipt of such application... A reasonable interpretation of 401(a)(2) is that Congress intended a complete application. South Dakota does not believe it was Congress's intent to force certifying agencies into a decision with incomplete information. As EPA notes throughout the Federal Register notice, the United States Supreme Court has granted agencies the deference to make reasonable interpretations of the federal statutes. This definition would be a good place for EPA to use that deference and change the proposed rule to instead state: Receipt means the date that a complete certification request is documented as received by a certib)ing authority in accordance with applicable submission procedures. In the Federal Register notice, EPA expressed concems that states would use the requirement for a complete application to artificially delay the start of the clock. This is an insulting assumption from an agency that is supposed to be a co-regulator with states. The flip side of EPA's argument is that a project proponent could delay or hinder a state's ability to provide a certification by providing incomplete information. South Dakota agrees it is necessary to clearly communicate our information needs and respond to requests in a timely manner, which is just good governance. EPA needs to modify this definition to allow for a reasonable interpretation of the Act and allow the certifying authority to have complete information to make decisions. Water quality requirements Throughout the Clean Water Act, Congress supported the concept of cooperative federalism. This is most clearly and succinctly stated in Section 101(b) of the federal Clean Water Act: It is the policy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to prevent, reduce, and eliminate pollution, to plan the development and use (including restoration, reservation, and enhancement) of land and water resources, and to consult with the Administrator in the exercise of his authority under this Act. As EPA notes, subsection 401(d) was added to the Clean Water Act in 1972, after many of the original 401 certification provisions were included in an earlier version: (d) Any certification provided under this section shall set forth any effluent limitations and other limitations, and monitoring requirements necessary to assure that any applicant for a Federal license or permit will comply with any applicable effluent limitations and other limitations, under section 301 or 302 of this Act, standard of performance under section 306 of this Act, or prohibition, effluent standard, or pretreatment standard under section 307 of this Act, and with any other appropriate requirement of State law set forth in such certification, SD DENR Comments 3 and shall become a condition on any Federal license or permit subject to the provisions of this section. In subsection 401(d), Congress clearly gives equal weight to the specific provisions of the Clean Water Act and "any other appropriate requirement of State law." Yet in the proposed rule, EPA is attempting to narrow the clear intention and direction from Congress by limiting a state's ability to implement its own water quality laws. In the 2018 waters of the United States rule, EPA noted that states are free to protect their water quality beyond the boundaries of the definition of waters of the United States: Under this proposed rule, the agencies would not view the definition of "waters of the United States" as conclusively determining which of the nation's waters warrant environmental protection; rather, the agencies interpret the definition as drawing the boundary between those waters subject to federal requirements under the CWA and those waters that States and Tribes are free to manage under their independent authorities. The agencies are proposing this line-drawing based primarily on their interpretation of the language, structure, and legislative history of the statute and the policy choices of the executive branch agencies. Clearly, the "independent authorities" EPA noted in waters of the United States rule are the same as "any other appropriate requirement of State law" protected by Congress in the Clean Water Act. Yet, EPA is proposing to restrict the waters subject to 401 certification. EPA's proposed definition of "water quality requirements" narrows the protection provided under Section 401 to only waters of the United States. The proposed rule further limits the water quality requirements to only EPA-approved state regulatory programs. South Dakota's surface water quality standards establish beneficial uses that protect fishable and swimmable waters, as required by the federal Clean Water Act. In addition, we have water quality standards that protect drinking water, irrigation, stock watering, and industrial uses. These are critical beneficial uses for South Dakota and the state has water quality criteria to protect all our designated beneficial uses. These beneficial uses and applicable criteria are applied to waters of the state, not just the waters that EPA defines as waters of the United States. For example, • South Dakota has nitrate standards that apply to drinking water and stocking water uses. Our drinking water nitrate standard mirrors the requirements of the Safe Drinking Water Act; our stock watering standard was established to protect livestock. However, these are not recognized Clean Water Act uses. • South Dakota has sodium absorption ratio criteria that protect our irrigation use. This ratio accounts for the dissolved solids and salts that may be present in waters, rendering the water unsuitable for irrigation. Irrigation is not a recognized Clean Water Act use. Other provisions of South Dakota's water quality rules could also be excluded from 401 certification: SD DENR Comments 4 • When South Dakota adopts new surface water quality standards, the rules go through a time-consuming process before they become EPA-approved water quality standards for the purposes of the Clean Water Act. The DENR offers the rules for public comment, holds a hearing before the South Dakota Water Management Board, appears before the South Dakota Legislature's Interim Rules Committee. At this point, the water quality rules are enforceable criteria under South Dakota law, but are not yet "Water Quality Standards" under the Clean Water Act. It can take months before EPA approves the standards. Would South Dakota be able to condition a 401 certification on protecting new state water quality criteria before EPA approves those criteria? • South Dakota has total suspended solids criteria intended to protect the fishable beneficial uses. Total suspended solids are not a 304(a) pollutant. Would South Dakota be able to condition a 401 certification upon compliance with our total suspended solids standard? These seem like clear examples of "any other appropriate requirement of State law" and the requirements are directly related to water quality. Under this proposal, EPA is eliminating the state's right to protect all our beneficial uses from a discharge under a federal permit. South Dakota opposes EPA's definition of water quality requirements. 121.3 — Scope of certification As outlined above, South Dakota has concerns with EPA's definitions that form the scope of the certification stated in Section 121.3. Using the proposed definitions, EPA appears to limit 401 certification to the discharge of pollutants from a point source into waters of the United States; in other words, an NPDES permit. This is a substantial narrowing of the authorities expressly outlined in Section 401 of the federal Clean Water Act. In Section 401, Congress sought to ensure that no federal license or permit would be granted "for an activity that through inadequate planning or otherwise could in fact become a source of pollution[r In fact, during the debate to add Section 401 to the Water Quality Improvement Act of 1970, Senator Edmund Muskie stated, "No polluter will be able to hide behind a Federal license or permit as an excuse for a violation of water quality standard[s]."2 South Dakota is opposed to EPA's proposed interpretation of Congress clear intent to allow states to protect their own water resources. 121.4 - Establishing the reasonable period of time Under EPA's proposed definition of "receipt," the clock starts on the date the state receives a certification request (whether or not it is complete). Under 121.4(c)(2), the proposed regulation says the federal permitting agency will provide the date of receipt of the certification request to the state. Under this scenario, EPA is further cutting into the time the certifying authority is provided. 121.4(d) also allows the federal agency to determine the complexity of the project and the amount of time the state needs to review the request. This is counter to Congressional intent and 115 Cong. Rec. H9030 (Apr. 15, 1969) (House debate); 115 Cong. Rec. S28, 958-59 (Oct. 7, 1969) (Senate debate). 2 116 Cong. Rec. 8984 (1970). SD DENR Comments 5 subjugates the state's role. Any federal agency that does not have expertise in water quality issues or knowledge of a state's unique resources is not the appropriate entity to determine the complexity of a project. For South Dakota, we have waters that are more sensitive than others due to the existing water quality, approved point source discharges, and total maximum daily load restrictions just to name a few. South Dakota understands and supports the need for transparency and expedience in issuing permits. Instead, the proposed regulation needs to simply cap the time at one year and then require the federal agency and the state to communicate on the complexities of the project and the complexities of the state water quality. These agencies could then jointly establish an agreed upon time period for the state agency to submit a certification. Past guidance and practice has allowed the federal agency, project proponent, and certifying authority to work cooperatively to complete these water quality reviews. One tool that has been available is to allow the project proponent to withdraw its application and resubmit it. South Dakota has used this approach in a few, very limited circumstances. One particular circumstance was a Federal Energy Regulatory Commission (FERC) permit that was very complex. The project changed throughout the application period. The project proponent willingly pulled the project application to address issues raised by local, state, and federal agencies. This was an effective tool supported by all involved that resulted in a project that met the needs of the proponent, was effectively permitted by FERC, and still protected South Dakota's water quality. It was not possible for the proponent to present a full and complete request for water quality certification until all competing interests were addressed. Had we been operating under this proposed rule, South Dakota would have been forced to either approve the request without the complete information or deny certification, effectively ending the project. South Dakota encourages EPA to use the deference available to the agency to develop a commonsense regulation to implement Section 401. EPA needs to retain the ability to withdraw and resubmit the permit application with the approval of the federal agency, the project proponent, and the certifying authority. 121.5 Action on a certification request 121.5(d) says that if a state issues a certification with conditions, it must provide the following: (1) A statement explaining why the condition is necessary to assure that the discharge from the proposed project will comply with water quality requirements; (2) A citation to federal, state, or tribal law that authorizes the condition; and (3) A statement of whether and to what extent a less stringent condition could satisbi applicable requirements. South Dakota agrees that items number 1 and 2 provide clarity and transparency. However, number 3 is not an acceptable provision. It is not the state's role to suggest alternative project options and less stringent conditions. Similarly, under 121.5(e), EPA is requiring significant justification for a state to deny the certification. South Dakota agrees that a state must be able to articulate the basis for any denial. However, the burden on how to comply with those requirements must be on the project proponent, not the certifying agency. For example, if a project could result in elevated levels of sediment, the DENR would cite our standards for total suspended solids. The project proponent SD DENR Comments 6 would have numerous options such as installing active treatment, installing passive best management practices, rerouting flows, or installing total containment. The DENR can provide technical guidance but ultimately, the project proponent must make the decision. The state would not dictate the options. 121.6 — Effect of denial of certification EPA's proposed rule gives the federal agency the authority to veto a state's certification decision. This section states: If the cer*ing authority does not provide a certification decision that satisfies the requirements of Clean Water Act section 401 and this part by the end of the reasonable period of time, the Federal agency shall treat the certification in a similar manner as waiver. South Dakota has serious concerns with this provision. As noted above, the state has nitrate criteria that are applied to waters that might not be considered waters of the United States. Requiring compliance with this standard is a reasonable water quality-related condition and the state would not waive certification if a discharge could not comply with this standard. 121.6 would not only allow the federal agency to disregard this requirement, it would say the state waived 401 certification and issue the permit. This is unacceptable and runs counter to the clear language of the Clean Water Act. 121.8 — Incorporation of conditions into the license or permit Under Section 121.8, the federal agency may provide the state the opportunity to "remedy" a condition that it deems unacceptable; the agency is not required to provide this opportunity. As states and tribes continue to remind EPA, the Clean Water Act requires cooperative federalism. A positive, productive partnership would provide an appeal process for the federal agency, the certifying agency, and the project proponent to have an open dialogue about any questions or concerns about the 401certification process prior to issuing a federal permit. South Dakota strongly opposes this command and control dismissal of state requirements. 121.9 — Enforcement and compliance of certification conditions South Dakota supports the language in this provision that a certifying agency shall be afforded the opportunity to inspect the proposed discharge location to determine compliance with a certification. This would allow the certifying agency to identify potential violations in advance and allow the agency to work with a project proponent to correct the violations. However, it is unacceptable that the state would be expected to identify the measures necessary to correct the violations. If the project proponent needs assistance identifying the appropriate remedial measures to attain compliance, the project proponent needs to engage a consultant. The state of South Dakota will not act as a consultant to a regulated entity. Subpart D — Certjfication by the Administrator Subpart D outlines a number of productive requirements such as a pre-filing meeting between the certifying authority, the project proponent, and the federal agency. This subpart provides a clearly stated procedure allowing the certifying agency to request additional information. EPA obviously understands these are necessary steps to provide a 401 certification in a timely SD DENR Comments 7 manner. Unfortunately, EPA is only providing these considerations to its own reviews. States and tribes are specifically excluded from the definition of "certifying authority" in this subsection. This is unacceptable; the states and tribes must be afforded the same consideration EPA is providing to itself. However, South Dakota opposes the following provision in 121.13(e), regardless of whether it applies to just EPA or all certifying authorities: Failure of a project proponent to timely provide the certijiing authority with additional information does not modiA the established reasonable period of time. This is a non-sensical requirement that serves to encourage the project proponent to delay or refuse to provide information. Conclusion South Dakota opposes almost all aspects of this rule beyond the original intent to streamline the process. EPA is not the only agency responsible for protecting water quality in the United States. States and tribes are integral partners under the Clean Water Act. Section 401 certification is not an authority that EPA can give or take away. Throughout the preamble to the proposed rule, EPA requests additional information from commenters. These were questions that should not have been posed to states and tribes through a Federal Register notice. With these questions, EPA is hinting at significant changes to the final rule. South Dakota would strongly oppose finalizing significant changes to this rule without offering the opportunity for further public notice. South Dakota requests to be among those invited to work directly with EPA to ensure that any future actions to revise procedures for state water quality certification will duly consider the states responsibility to protect our state's water uses and fully preserve the significance of state- established water quality standards. SD DENR Comments 8 
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