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      Case 1:19-cv-00612-WES-PAS Document 20 Filed 04/24/20 Page 1 of 9 PageID #: 123 IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF RHODE ISLAND MICHAEL P. O’NEIL and NICOLA : GRASSO : Plaintiffs, : : v. : C.A. 1:19-cv-612-WES-PAS : PETER F. NERONHA, in his Official : Capacity as Attorney General of : Rhode Island and COLONEL JAMES : M. MANNI, in his Official Capacity : as the Superintendent of Rhode Island : State Police : Defendants, : ____________________________________: STATE DEFENDANTS’ SUR-REPLY MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ MOTION FOR JUDGMENT ON THE PLEADINGS I. Summary of State Defendants’ Argument Attorney General Peter F. Neronha and Colonel James M. Manni (“Defend- ants”), in their official capacities, respectfully request that this Court deny Plaintiffs’ Motion for Judgment on the Pleadings. In the interest of judicial economy, Defend- ants incorporate by reference the arguments raised in the State Defendants’ Opposi- tion to Plaintiffs’ Motion for Judgment on the Pleadings. (ECF 18) Plaintiffs Michael O’Neil and Nicola Grasso (“Plaintiffs”) have failed to meet their burden under Rule 12 (c) of the Federal Rules of Civil Procedure because they did not demonstrate “un- contested and properly considered facts [that] conclusively establish that they are Case 1:19-cv-00612-WES-PAS Document 20 Filed 04/24/20 Page 2 of 9 PageID #: 124 entitled to a favorable judgment.” Rivera-Gomez v. de Castro, 843 F.2d 631, 635 (1st Cir. 1988) As set forth in Defendants’ Answer to Plaintiffs’ Complaint and in Defend- ants’ Memorandum in Opposition to Plaintiff’s Motion for Judgment on the Pleadings, the parties disagree on key issues including: whether R.I. Gen. Laws §11-47-42(a)(1) creates a “categorical ban” of stun-guns (Defendants’ Ans. to Compl., ECF 12 ¶¶ 83, 90); R.I. Gen. Laws §11-47-42(a)(1) applicability to Tasers and electric and electronic arms (ECF 12, ¶¶ 21, 44, 58, 59); whether stun-guns are in “common use” (ECF 12, ¶¶ 20, 29, 52, 82) or commonly used for self-defense (ECF 12, ¶20); and whether an important governmental interest satisfies intermediate scrutiny (State Defendants’ Opposition to Plaintiffs’ Motion for Judgment on the Pleadings, ECF 18, pg. 4-5). Each of these disputed issues depends on a set of facts that are not before the Court. Plaintiffs’ “bald assertions” and unsupportable conclusions are insufficient to succeed on a motion on the pleadings. Aulson v. Blanchard, 83 F.3d 1, 3 (1st Cir. 1996). All facts and reasonable inferences should be construed in favor of the non- movant. Id. Therefore, “when the defendant, nonmovant, denies the allegations in a complaint, the pleadings present genuine issues of material facts’ and the plaintiff is not entitled to judgment as a matter of law.” Sarvis v. Polyvore, Inc., 2015 WL 5934759 at *3-4 (citing Shipman v. Rochelle, 2013 WL 458267, at *2 (M.D. Pa.); Swepi, LP v. Mora County, N.M., 2015 WL 365923, at*2 (D.N.M. Jan. 19, 2015); see also 5C Charles Allan Wright et al., Federal Practice and Procedure § 1367 (3rd ed. 2004) (“motion for judgment on the pleadings only has utility when all material alle- gations of fact are admitted or not controverted in the pleadings”). 2 Case 1:19-cv-00612-WES-PAS Document 20 Filed 04/24/20 Page 3 of 9 PageID #: 125 II. Controverted Questions of Fact A. Plaintiffs have failed to show there is a categorical ban on electric/elec- tronic arms, Tasers or stun-guns under Rhode Island law. Plaintiffs’ attempt to amalgamate electric and electronic weapons and Tasers with stun-guns is an attempt to bypass the regulatory standards already in place for Tasers. See Plaintiffs’ Reply to Defendants’ Response to Plaintiffs’ Motion for Judg- ment on the Pleadings, ECF 19, pg. 2-4. The narrow issue in this case concerns the plain language of R.I. Gen. Laws § 11-47-42(a) that makes clear the statute pertains solely to stun-guns. R.I. Gen. Laws § 11-47-42(a) (providing that “[n]o person shall carry or possess or attempt to use against another any instrument or weapon of the kind commonly known as a * * * stun-gun * * *”). It should not be read so broadly to encompass other types of weapons not included within its terms, such as electric and electronic weapons and Tasers. Plaintiffs’ claim that Tasers are functionally banned under R.I. Gen. Laws § 11-47-42(a) “due to the fact one of the core functions of a Taser is to operate as a stun gun by administering an electric shock by direct contact…” ECF 19, pg. 3. Such “bald assertions, unsupportable conclusions should not be cred- ited.” Aulson 83 F.3d at 3. By extension of this logic, any weapon subsequently man- ufactured to include a drive stun feature would fall under the statute. Tasers fire two metal barbs that are propelled into the target’s skin or clothing through long-range wires. Unlike the stun-gun, which administer painful electrical shocks, Tasers incapacitate the target by administering up to 50,000 volts, disrupting the voluntary muscular control through the nervous system. Tasers require more skill and training and are indisputably more dangerous than stun-guns. Plaintiffs 3 Case 1:19-cv-00612-WES-PAS Document 20 Filed 04/24/20 Page 4 of 9 PageID #: 126 have failed to make a factual or legal showing that electric and electronic weapons and Tasers are the same as stung-guns within the meaning of R.I. Gen. Laws §11-47- 42(a)(1). At a minimum, this presents a controverted claim before the Court and, therefore, entering judgment on the pleadings in favor of Plaintiffs is not appropriate. Sarvis 2015 WL 5934759 at * 3. Plaintiffs also claim that the Defendants adopt a “novel” interpretation of the firearm definition by applying R.I. Gen. Laws §11-47-2 to Tasers. ECF 19, pg. 1. How- ever, Plaintiffs, in addition to overlooking the statute at issue, ignore the historical inclusion of Tasers within the class of arms subject to the Firearm Control Act and regulatory purview of the Division of Alcohol, Tobacco, and Firearm (ATF). 1 ATF 1980-20-Rifle Bore Tasers as Firearms, 27 C.F.R. 178.11, ATF Rule 80-20, https://www.atf.gov/file/55291 (holding “Taser Models TF76 and TF761 are not sub- ject to the provisions of the NFA. However, they are firearms as defined in Title 18, U.S. C., Section 921 (a)(3) and are subject to the provisions of Title 18, U.S.C., Chap- ter 44 and Title 27, Code of Federal Regulations, Part 178.”) At the very least, Plain- tiffs’ allegations that Tasers are stun-guns are controverted and, therefore, Plaintiffs’ motion should be denied. B. Plaintiffs have failed to show that there is a categorical ban on stun-guns in common use for self-defense. 1 Tasers are no longer regulated by the ATF presumably because the ATF regulates weapons utilizing gunpowder and the Taser now uses nitrogen gas as a propellant. 4 Case 1:19-cv-00612-WES-PAS Document 20 Filed 04/24/20 Page 5 of 9 PageID #: 127 Plaintiffs also argue that R.I. Gen. Laws §11-47-42(a)(1) creates a categorical ban on stun-guns in violation of the Second Amendment, but fail to support this ar- gument beyond merely referencing the statute and offering the bald assertion that “Rhode island’s law is a complete ban on a class of arms.” (Compl., ECF 1, ¶¶ 42, 59, 83, 90; Plaintiffs’ MISO of Motion, ECF 13-1, pg. 7-8) Plaintiffs rely on the findings of the Michigan Court of Appeals which held “hundreds of thousands of Tasers and stun-guns have been sold to private citizens.” (ECF 1, ¶42). This reliance is misplaced, however, because the First Circuit has rejected similar over-simplified assertions. In Worman v. Healey, 922 F.3d 26 (2018), the First Circuit rejected the use of the lawful numbers of weapons owned to substantiate “common use.” (holding “we agree with the Seventh Circuit that measuring ‘common use’ by the sheer number of weapons lawfully owned is somewhat illogical Friedman v. City of Highland Part, 784 F. 3d 406, 409 (7th Cir. 2015)”). The First Circuit also rejected plaintiff’s characterization of a Massachusetts regulation of semiautomatic assault weapons and large capacity ammunition products as an “absolute prohibition” on a class of arms. In denying this argument, the First Circuit held that “essentially, it amounts to a suggestion that whatever group of weapons a regulation prohibits may be deemed a ‘class.’ By this logic – which we squarely reject – virtually any regulation could be considered an absolute prohibition of a class of weapons.” Worman F.3d n. 2. In so holding, the First Circuit declined to follow the Illinois Supreme Court’s holding in People v. Webb, 2019 IL 122951, 2019 WL 1291586, relied upon by Plaintiff here (ECF 1, ¶16). Specifically, in Webb, the Illinois court concluded that a law that prohibited the carrying of tasers 5 Case 1:19-cv-00612-WES-PAS Document 20 Filed 04/24/20 Page 6 of 9 PageID #: 128 and stun guns constituted a “categorical ban” and was thus “facially unconstitutional under the Second Amendment.” Webb, 2019 IL 122951at *4. The First Circuit de- clined to follow the Webb court’s conclusion and instead “reject[ed] the plaintiff’s premise that the [MA] Act is a categorical ban, … and disagree[ed] with the Illinois Supreme Court’s conclusions that any law that restricts a certain type of arms is pre se’ unconstitutional.” Worman n. 6 (emphasis added) This Court must follow the First Circuit’s standard that requires a showing by Plaintiffs that a categorical ban actually exists. Worman n. 6. At a minimum, this Court should deny Plaintiffs’ motion because they have failed to show uncontroverted facts that R.I. Gen. Laws §11-47-42(a)(1) creates a unconstitutional ban on a class of weapons. Cf. Sarvis 2015 WL 5934759 at * 3 C. The Court should apply Intermediate Scrutiny if it reaches the merits of the case. Plaintiffs’ argue that, in evaluating the constitutionality of R.I. Gen. Laws § 11-47-42(a)(1), strict scrutiny should apply but that, even if intermediate scrutiny applies, the stun-gun law nevertheless fails intermediate scrutiny. (ECF 19, pg. 3-4). Plaintiffs also argue that this Court need not determine the correct standard of scru- tiny because R.I. Gen. Laws § 11-47-42(a)(1) “because Defendants’ actions are uncon- stitutional under any level of heightened scrutiny.” (ECF 19, pg. 4). Plaintiffs appear to be asking this Court to apply a per se violation to any type of ban on stun guns. Assuming arguendo that this Court deems R.I. Gen. Laws § 11-47-42(a)(1) a categorical ban on stun-guns, this Court should nevertheless deny Plaintiffs’ request 6 Case 1:19-cv-00612-WES-PAS Document 20 Filed 04/24/20 Page 7 of 9 PageID #: 129 because stun-guns are not protected as a “core” Second Amendment right. In analyz- ing Second Amendment cases, “the appropriate level of scrutiny must turn on how closely a particular law or policy approaches the core of the Second Amendment right and how heavily it burdens that right.” Gould v. Morgan, 907 F.3d 659, 671 (1st Cir. 2018) (applying intermediate scrutiny review of firearm licensing statute relating to carriage of firearms outside the home). 1. Strict scrutiny does not apply to a ban on stun-guns. Defendants incorporate by reference the in-depth discussion set forth in their Opposition. (ECF 18, pg. 3-6). As a threshold matter, this Court should reject Plain- tiffs’ argument that strict scrutiny should apply to any ban on stun guns. (ECF 19, pg. 7). Plaintiffs overstate the overwhelming precedent of appellate courts that have rejected this approach. See, e.g., Gould 907 F.3d at 670 (rejecting application of strict scrutiny to case claiming Second Amendment right to carriage of firearm - “strict scrutiny does not automatically attach to every right enumerated in the Constitu- tion.”) see also Mai v. United States, 952 F.3d 1106 (9th Cir. 2020) (“[T]here has been near unanimity in the post-Heller case law that, when considering regulations that fall within the scope of the Second Amendment, intermediate scrutiny is appropri- ate.’)( internal citations omitted). When reviewing R.I. Gen. Laws §11-47-42(a)(1), this Court should apply inter- mediate scrutiny because the State’s regulation of stun-guns does not involve a “core” Second Amendment right and because it is consistent with the practice of nearly every Court of Appeals decision since the Supreme Court’s decision in Heller. 7 Case 1:19-cv-00612-WES-PAS Document 20 Filed 04/24/20 Page 8 of 9 PageID #: 130 2. R.I. Gen. Laws § 11-47-42(a)(1) satisfies intermediate scrutiny. When R.I. Gen. Laws §11-47-42(a)(1) is examined under an intermediate scru- tiny standard, entering judgment in favor of Plaintiffs is not appropriate. To satisfy intermediate scrutiny, the statute “must be substantially related to an important governmental objective.” Gould, 907 F.3d. at 672 (quoting Clark v. Jeter, 486 U.S. 456, 461. “To achieve this substantial relationship, there must be a ‘reasonable fit’ between restrictions imposed by the law and the government’s valid objectives. ‘such that the law does not burden more conduct than is reasonably necessary.’” Id. at 674 (quoting Drake v. Filko, 724 F3d 426, 436 (3d Cir. 2013)). The First Circuit has made clear that “few interests are more central to the state government than protecting the safety and well-being of its citizens.” Worman 922 F.3d at 39 (citing Gould 907 F.3d at 673). The Rhode Island Legislature has a significant governmental interest in the safety and well-being of its citizens and preventing violent crimes and injuries that may be caused because of the use of stun guns. Further, it is reasonable to conclude that regulation of stun-guns both in sales and use achieves that important govern- mental interest. At a minimum, the Legislature may regulate use of stun-guns other than for self-defense. (ECF 18, pg. 6). 1. Conclusion Defendants respectfully request that Plaintiffs’ Motion for Judgment on the Pleadings be denied because Plaintiffs have failed to meet their burden to show un- controverted facts to support their claim or, in the alternative, that this Court apply intermediate scrutiny to any decisions it makes on the merits. 8 Case 1:19-cv-00612-WES-PAS Document 20 Filed 04/24/20 Page 9 of 9 PageID #: 131 DEFENDANTS, Peter F. Neronha, James M. Manni, in their Official Capacities only, By, PETER F. NERONHA ATTORNEY GENERAL /s/ Julia C. Wyman Julia C. Wyman, Bar No. 9017 Special Assistant Attorney General Andrea Shea, Bar No. 9702 Special Assistant Attorney General 150 South Main Street Providence, RI 02903 Tel: (401) 274-4400, Ext. 2037/2231 Fax: (401) 222-3016 JWyman@riag.ri.gov AShea@riag.ri.gov CERTIFICATION I, the undersigned, hereby certify that I served the within document via the ECF filing system and caused a copy to be sent to all counsel of record and that it is available for viewing and downloading on this 24th day of April 2020. /s/ Julia C. Wyman Julia C. Wyman 9 
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