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      Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2191 Page 1 of 120 1 2 3 4 5 6 7 UNITED STATES DISTRICT COURT 8 SOUTHERN DISTRICT OF CALIFORNIA 9 KIM RHODE, et al., Case No.: 18-cv-802-BEN 10 11 Plaintiffs, v. ORDER GRANTING 12 XAVIER BECERRA, in his official PLAINTIFFS’ MOTION FOR capacity as Attorney General of the State PRELIMINARY INJUNCTION 13 of California, 14 Defendant. 15 16 The experiment has been tried. The casualties have been counted. 17 California’s new ammunition background check law misfires and the Second 18 19 Amendment rights of California citizens have been gravely injured. In this action, 20 Plaintiffs seek a preliminary injunction enjoining California’s onerous and 21 22 convoluted new laws requiring ammunition purchase background checks and 23 implementing ammunition anti-importation laws. For the reasons that follow, the 24 motion for preliminary injunction is granted. 25 26 1 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2192 Page 2 of 120 1 The purported state interest to be achieved by these new laws is keeping 2 ammunition out of the hands of prohibited Californians. These new laws are 3 constitutionally defective for several reasons. First, criminals, tyrants, and 4 5 terrorists don’t do background checks. The background check experiment defies 6 common sense while unduly and severely burdening the Second Amendment rights 7 of every responsible, gun-owning citizen desiring to lawfully buy ammunition. 8 9 Second, the implementing regulations systematically prohibit or deter an untold 10 number of law-abiding California citizen-residents from undergoing the required 11 12 background checks. Third, in the seven months since implementation, the standard 13 background check rejected citizen-residents who are not prohibited persons 14 approximately 16.4 % of the time. Fourth, the ammunition anti-importation laws 15 16 directly violate the federal dormant Commerce Clause. 17 I. BACKGROUND 18 19 For the last 170 years, California citizens were able to purchase wanted or 20 needed ammunition without background checks. They could order ammunition 21 over the internet and from vendors outside the state. Today, the first state in the 22 23 nation to do so, California extends the idea of firearm background checks to 24 25 26 2 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2193 Page 3 of 120 1 ammunition purchasers.1 2 In other words, every time a person wants to buy 2 ammunition legally, a licensed ammunition dealer must first conduct a California 3 Department of Justice background check in a face-to-face transaction. No doubt, to 4 5 prevent gun crime by preventing felons and other prohibited persons from acquiring 6 ammunition is a laudable goal.3 But there is little evidence that pre-purchase 7 8 9 “Ammunition control is the next frontier in U.S. gun control policy.” Brendan J. 1 Healey, Plugging the Bullet Holes in U.S. Gun Law: An Ammunition-Based 10 Proposal for Tightening Gun Control, 32 J. Marshall L. Rev. 1 (1998). 11 2 New York was the first state to enact a comprehensive ammunition background 12 check system, but the system has yet to be implemented. James B. Jacobs and Zoe 13 A. Fuhr, Universal Background Checking – New York’s SAFE Act, 79 Albany L. Rev. 1327, 1345 (2016). Unlike California’s goal of stopping prohibited persons 14 from buying ammunition, New York’s law was intended to identify mass shooters. 15 The Governor of New York argued that ammunition background checking would 16 enable police to monitor high-volume ammunition transactions to prevent mass killings. Id. at 1345-46. However, constructing the New York system proved 17 unworkable. In 2015, the Governor suspended efforts to implement the background 18 check provisions. Id. at 1350. The requirement that ammunition purchases be conducted in a face-to-face transaction is the only part of New York’s SAFE Act 19 currently in force. Id. at 1352. Not surprisingly, “the law is pushing out-of-state 20 [ammunition vendor] competitors from the New York market,” just like the California law has pushed out-of-state vendors from the California market. 21 3 22 While the goal is laudable, choking off ammunition as a means to that end is constitutionally offensive. The notion of reducing gun crime by controlling 23 ammunition purchases can be traced back to at least 1993. That year, United States 24 Senator Daniel P. Moynihan introduced a series of bills to strictly regulate the sale of handgun ammunition. Scott D. Dailard, The Role of Ammunition in a Balanced 25 26 3 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2194 Page 4 of 120 1 ammunition background checking will accomplish the goal and the burden it places 2 on the Constitutional rights of law-abiding firearm owners is profound. 3 Furthermore, compared to the discouraging effect on criminals, the laws have a 4 5 severely disproportionate effect on law-abiding citizen-residents. As one 6 commentator put it, “in the end, the [Safety for All] Act will have a much more 7 profound effect on law-abiding citizens than it will on criminals or the mentally ill. 8 9 While an average Californian would not risk breaking the law to purchase illegal 10 ammunition, criminals and mentally ill individuals planning mass-shootings would 11 12 be much more likely to do so.” Forrest Brown, The Wild West: Application of the 13 Second Amendment’s Individual Right to California Firearm Legislation, 92 S. Cal. 14 L. Rev. 1203, 1231 (2019). 15 16 17 18 Program of Gun Control: A Critique of Moynihan Bullet Bills, 20 J. Legis. 19 (1994). Moynihan contended that society is so saturated with guns that gun crime 19 would continue even if all firearm sales were halted, so instead he imagined a nation 20 of empty guns. The Senator’s solution was the constitutionally offensive means of depleting 21 stores of ammunition through government regulation. “[C]ommerce in ammunition 22 is readily amenable to legislative controls – bullets can be banned or taxed into obsolescence.” Id. at 22. Because he estimated there exists only a four-year 23 supply of ammunition in factory, commercial, or household inventories, Moynihan 24 envisioned “the regulatory end in view [would be] a nation of empty guns . . . .” Id. 25 26 4 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2195 Page 5 of 120 1 A ballot initiative known as Proposition 63 (the “Safety for All Act of 2016”) 2 (a misnomer), amended California’s Penal Code to regulate the purchase of all 3 firearm ammunition.4 Ammunition sales, deliveries, or transfers in California must 4 5 now be conducted by a state-licensed ammunition vendor in a face-to-face 6 transaction. Cal. Penal Code § 30312(a)-(b). A California resident who seeks to 7 buy firearm ammunition must first pay for and pass an electronic background check 8 9 each time he or she wishes to make a purchase. And a resident may not purchase 10 11 12 4 According to the Attorney General, the legislature enacted Senate Bill 1235 (“SB 13 1235”) in July 2016 prior to the November 2016 general election at which Proposition 63 was passed by the electorate. SB 1235 “prospectively amended” 14 aspects of Proposition 63. Def.’s Opp’n, Doc. 34, at n.1. The result is a curious 15 and complicated patchwork quilt of new Penal Code provisions covering ammunition sales, purchases, and background checks. 16 Some provisions spring from SB 1235; others flow from Proposition 63. For 17 example, SB 1235 § 19(a) anticipated the passage of Proposition 63 with the following language: “Sections 12, 15, and 16 of this act shall only become operative 18 if the Safety for All Act of 2016 is enacted by the voters at the November 8, 2016, 19 statewide general election and becomes effective, in which case Sections 1, 2, 3, 4, 20 5, 6, 7, 8, 9, 10, 11, 13, and 14 shall not become operative.” Proposition 63 § 13 also anticipated amendments to the voter-approved provisions with the following 21 language: “The provisions of this measure may be amended by a vote of 55 percent 22 of the members of each house of the Legislature and signed by the Governor so long as such amendments are consistent with and further the intent of this Act.” While it 23 is not clear whether SB 1235 pre-amended Proposition 63, as a matter of state law, it 24 makes no difference at this juncture because constitutional defects appear throughout both packages. However, the issue may need to be addressed more thoroughly at 25 some point. 26 5 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2196 Page 6 of 120 1 from vendors outside of California, whether in person or through an internet 2 transaction, unless the ammunition is delivered directly to a California-licensed 3 ammunition vendor, whereupon the resident must then pay for and pass the 4 5 background check in a face-to-face transaction. Id.; § 30314. Of course, the right 6 to keep and bear arms is not unlimited. Some laws imposing conditions and 7 qualifications on the commercial sale of guns and ammunition do not infringe on 8 9 Second Amendment rights. One example of a permissible regulation is a law 10 requiring stores to display ammunition beyond the reach of customers. 11 12 Nevertheless, the Second Amendment is not a “loophole” that needs to be closed. 13 See Proposition 63, § 3 describing various Second Amendment freedoms as 14 loopholes, at ¶5 (“Although California has led the nation in gun safety laws, those 15 16 laws still have loopholes…. We can close these loopholes.”); at ¶6 (re: no 17 background checks for sales of ammunition: “We should close that loophole.”); at 18 ¶12 (re: possessing magazine holding more than 10 rounds: “We should close that 19 20 loophole.”); Def.’s Opp’n to Pls.’ Mot. for Prelim. Inj., Doc. 34, at 5 (“Loopholes 21 in the State’s gun safety laws permitted violent felons and other persons prohibited 22 23 from possessing firearms and ammunition to perpetuate gun violence.”); id. (“Prop. 24 63 amended the California Penal Code to close the loophole…”). 25 26 6 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2197 Page 7 of 120 1 A. The Main Gate and Four Doors 2 Proposition 63 has constructed an unnecessarily complicated maze that all 3 ammunition purchasers must navigate. Metaphorically, all ammunition to be 4 5 bought or sold must be kept in the back storeroom of a licensed ammunition vendor. 6 In order to be admitted to the storeroom to buy ammunition, a California resident 7 8 must first pass through a main gate. The main gate requires proving citizenship. 9 Proceeding through the gateway, the California resident is then presented with a 10 choice of four doors. Each door is a different kind of background check and each 11 12 doorway leads to the back storeroom5. Door No. 1 is the “Standard” background 13 check. It is supposed to be quick and costs one dollar but it is only for people who 14 have previously bought a firearm through a California licensed firearm dealer or 15 16 17 18 5 The original version of Proposition 63, which is the version the voters were 19 presented with and voted on, takes a different approach to ammunition purchases. 20 The original version provided for a four-year ammunition authorization card based on a single background check. See Def.’s Resp. to Court’s Apr. 1, 2020 Inquiry, 21 Doc. 58, at 5 (“SB 1235’s primary change to Prop. 63 relates to Penal Code section 22 30370. Under Prop. 63, Penal Code section 30370 authorized the Department to issue “ammunition purchase authorizations” that would last four years, subject to 23 revocation, if the holder became prohibited. Prop. 63 § 8.15. SB 1235 repealed that 24 provision and added a new Penal Code section 30370 that established the current, point-of-sale background check process. See 2016 Cal. Stat., ch. 55, §§ 15, 16.”). 25 26 7 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2198 Page 8 of 120 1 who have registered a firearm. Most try this door first. Door No. 2 is a “Basic” 2 background check. It is slow and costs $19. Anyone can try this door and many 3 do. Door No. 3 is a Certificate of Eligibility Verification check. It is quick and 4 5 cheap, but it is only for those who have already gone through a long, expensive, and 6 arduous process of obtaining a Certificate of Eligibility or “C.O.E.” Door No. 4 7 leads to the new firearms showroom. Here, a person purchases a firearm and 8 9 submits to an expensive and slow full background check conducted through federal 10 and state databases. If the Californian passes the Door No. 4 background check, she 11 12 may also be admitted to the ammunition storeroom after the statutory ten-day 13 cooling off period. Though based on complete database searches and live analyst 14 reviews, background checks for Doors No. 2 and No. 4, are good for one purchase 15 16 only—just like a Door No. 1 check. Each of these passageways will be described in 17 more detail. 18 19 B. The Main Gate 20 Between July 1, 2019 and January 31, 2020, almost 640,000 resident citizens 21 of California were admitted through the main gate and tried one of the four doors to 22 23 buy ammunition. Ironically, while the State now requires background checks for 24 25 26 8 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2199 Page 9 of 120 1 everyone, at the same time, it has adopted a regulation which is preventing many 2 from starting the background test. 3 Before a person can go through the main gate and start a background test, he 4 5 or she must prove citizenship. By itself, a standard California driver’s license or 6 identification card is not good enough to prove citizenship. If a person is relying on 7 only his driver’s license to buy ammunition, he needs a new California REAL ID- 8 9 compliant driver’s license (“DL”) or identification card (“ID”). Obtaining a REAL- 10 ID card from the Department of Motor Vehicles requires more proof of citizenship 11 12 than the standard California card. California made two important changes to its DL 13 and ID in 2018. In January 2018, California began issuing REAL IDs to qualified 14 residents. Def.’s Opp’n, Doc. 34, at 8. At the same time, standard California DLs 15 16 and IDs started being labeled with a phrase, “Federal Limits Apply” (“FLA”) in the 17 right corner. The FLA label distinguishes standard California DLs and IDs from 18 REAL ID-compliant cards. All of this would be beside the point if it were not for 19 20 two more California choices. 21 One California choice complicating the picture is a 2013 state law known as 22 23 AB 60. Among other things, AB 60 directed the Department of Motor Vehicles to 24 issue California DLs to aliens who may be unlawfully present in the United States 25 26 9 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2200 Page 10 of 120 1 and reside in California. The California DMV began issuing AB 60 DLs in 2015. 2 First Morales Declaration, Doc. 34-1, at ¶36. AB 60 DLs are also labeled with the 3 phrase “Federal Limits Apply” and look exactly like the standard DLs and IDs now 4 5 issued to California’s U.S. Citizen-residents. Id. at ¶¶37-39 (“For those applicants 6 with ‘FEDERAL LIMITS APPLY’ licenses issued after January 22, 2018, however, 7 there is no practical way to determine from the face of the license whether the 8 9 applicant is an AB 60 license holder.”). To emphasize the point, all standard 10 California driver’s licenses now look exactly the same, whether issued to a citizen 11 12 resident or to an unlawfully present alien. 13 Here is the rub. Without additional proof of citizenship, everyone who wants 14 to buy ammunition with a standard California DL is rejected at the main gate 15 16 because a person who presents a standard California DL at the main gate may be 17 either a U.S. Citizen or an unlawfully-present alien. The first person has a federal 18 constitutional right to possess a firearm and buy ammunition. The other person 19 20 commits a federal crime by possessing either a firearm or ammunition.6 This 21 22 See 18 U.S.C. § 922(g)(5)(A) (“It shall be unlawful for any person—who, being an 6 23 alien—is illegally or unlawfully in the United States. . . to ship or transport in 24 interstate or foreign commerce, or possess in or affecting commerce, any firearm or ammunition; or to receive any firearm or ammunition which has been shipped or 25 26 10 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2201 Page 11 of 120 1 identification confusion is likely a large problem affecting perhaps as many as 12 2 million California residents.7 3 California’s decision to require proof of citizenship places heavy burdens on 4 5 law-abiding citizens. Today, a United States Citizen who has only a standard 6 California-issued DL or ID will not qualify to take the first step in purchasing 7 ammunition, i.e., the ammunition background check.8 That citizen is completely 8 9 10 transported in interstate or foreign commerce.”). United States v. Torres, 911 F.3d 11 1253 (9th Cir. 2019) (The firearm and ammunition “prohibition applies only to those 12 who are present in the United States ‘illegally or unlawfully.’”) 13 7 Neither party attempts to quantify the problem. According to the California 14 Department of Motor Vehicles (“DMV”) website, California residents number approximately 40 million. Approximately 30 million persons have been issued DLs 15 or IDs. See www.dmv.ca.gov/portal/dmv/detail/pubs/media_center/statistics 16 (California DMV Statistics as of January 1, 2019) (.pdf file). Assuming these DLs and IDs expire every five years, one-fifth of the licensed population (or six million 17 individuals) renew every year. Since the standard DL that looks identical to the AB 18 60 DL began issuing two years ago, as many as 12,000,000 citizen residents may carry the ambiguous identity card. 19 Unknown is the number of citizen residents who have not qualified for a REAL 20 ID card or are otherwise content to carry a standard DL. Also unknown is the 21 number of unlawfully present aliens who have been issued an AB 60 card. According to California’s DMV website, by April 4, 2018, AB 60 DLs totaled 22 1,001,000. (See www.dmv.ca.gov/portal/dmv/detail/pubs/newsrel/2018/2018_30). 23 8 See Declaration of George Dodd, Vietnam Veteran, recipient of the purple heart 24 and bronze star, but without passport or birth certificate. Doc. 32-16. 25 26 11 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2202 Page 12 of 120 1 blocked. To continue the metaphor, that citizen will never be admitted through the 2 main gate. There is no place within California where that citizen might go to buy 3 even one round of ammunition, for anyone who sells it commits a misdemeanor. 4 5 See Cal. Penal Code § 30312.9 6 If the citizen looks outside of California, he or she will run into the anti- 7 importation laws. See Cal. Penal Code §§ 30312, 30314, 30370, and 30385. The 8 9 California resident may try purchasing ammunition through the internet, but once 10 again, the ammunition must first be delivered to an in-state vendor where the 11 12 purchaser must qualify to pass through the main gate before choosing one of the four 13 background check doors. Cal. Penal Code § 30312(b). Without some additional 14 proof of citizenship, that citizen is completely blocked. The California resident may 15 16 personally travel outside of California and buy ammunition, but that person also 17 18 19 9 20 The law does provide an exception for ammunition purchased at a commercial target range, but the ammunition must not leave the range. Cal. Penal Code § 21 30312(c)(9). There is also an exception for purchasing ammunition from a spouse, 22 registered domestic partner, or immediate family member. Cal. Penal Code § 30312(c)(10). However, without a spouse, partner, or family member to buy from, 23 there is nowhere in California one may go to buy ammunition for defense of self, 24 defense of family, defense of property, use in a militia, hunting, or recreational shooting. 25 26 12 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2203 Page 13 of 120 1 commits a crime by bringing ammunition back into California, even if the purpose is 2 only for home defense. Cal. Penal Code § 30314 (c). As in the other cases, to 3 obey the law he or she must first have the ammunition physically delivered to an in- 4 5 state vendor for the ammunition purchase check, and that requires first being 6 admitted through the main gate. Cal. Penal Code § 30314(a). All of this goes far 7 beyond fine tuning a regulation on the commercial sales of ammunition. 8 9 Why the unnecessary complication over qualifying for a background check? 10 Espousing a state interest in preventing unlawfully-present aliens from acquiring 11 12 ammunition in violation of federal law, California’s Department of Justice has made 13 a choice. Def.’s Opp’n, Doc. 34, at 20 (“[T]he purpose and effect of the 14 identification requirements is to prevent persons without lawful presence from 15 16 purchasing ammunition (or firearms) in violation of federal law.”) (emphasis 17 added). The Attorney General cites no state statute for this choice. The notion 18 does not appear in the text of Proposition 63 or in SB 1235. In fact, other California 19 20 statutes require only that personal information be obtained from the magnetic strip of 21 a DL or ID without specifying any particular type of DL or ID.10 As California has 22 23 24 10 See Cal. Penal Code § 30370(b), from SB 1235 § 15 (effective July 1, 2019) (“To determine if the purchaser or transferee is eligible to purchase or possess 25 26 13 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2204 Page 14 of 120 1 declared itself a “sanctuary” state, it is not immediately clear what state or local 2 officials would or could do if they did discover an alien unlawfully present 3 attempting to acquire ammunition.11 4 5 6 7 ammunition pursuant to paragraph (1) of subdivision (a), the department shall cross- reference the ammunition purchaser’s or transferee’s name, date of birth, current 8 address, and driver’s license or other government identification number, as 9 described in Section 28180, with the information maintained in the AFS. If the purchaser’s or transferee’s information does not match an AFS entry, the transaction 10 shall be denied.”) (emphasis added); Cal. Penal Code § 28180 (“The purchaser’s 11 name, date of birth, and driver’s license or identification number shall be obtained electronically from the magnetic strip on the purchaser’s driver’s license or 12 identification and shall not be supplied by any other means, except as authorized by 13 the department.”) (emphasis added). Penal Code Section § 30352(c) requires an ammunition vendor to require 14 “bona fide evidence of identity” prior to delivering ammunition to a person 15 authorized to purchase. Cal. Penal Code § 16300, in turn, defines “bona fide 16 evidence of identity” as including a motor vehicle operator’s license and a state identification card. Section 16300 does not distinguish between standard DLs and 17 IDs and AB 60 DLs or IDs. It appears that the Real ID/citizenship requirement 18 springs from nothing more than the recently approved implementing regulation (11 Cal. Code Reg. § 4045.1). 19 11 20 When state and local law enforcement officers objected to being dragooned into federal service to carry out background checks of handgun purchasers under the 21 Brady Act, the Supreme Court decided that, “[t]he Federal Government may not 22 compel the States to enact or administer a federal regulatory program [and] [t]he mandatory obligation imposed on CLEOs [chief local law enforcement officers] to 23 perform background checks on prospective handgun purchasers plainly runs afoul of 24 that rule.” Printz v. United States, 521 U.S. 898, 933 (1997). Under the separation of powers doctrine, state law enforcement officers need not help the federal 25 26 14 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2205 Page 15 of 120 1 To be clear, as stated before, it is a laudable goal to keep ammunition out of 2 the possession of aliens illegally or unlawfully present. But the State offers no 3 evidence of an unlawful alien-in-possession-of-ammunition crime problem. It 4 5 almost seems like a pretext for further handcuffing Second Amendment rights. 6 Why does California assume that all ammunition purchasers are unlawfully present 7 aliens until proven otherwise? Other constitutional rights are not treated this way. 8 9 For example, the First Amendment protects a citizen’s right to contribute money to a 10 political candidate while aliens are prohibited from doing the same. 12 Yet, federal 11 12 13 government enforce the federal law criminalizing the possession of ammunition by 14 an alien in the country unlawfully. 15 Beyond that, the State and several California counties have declared themselves to be sanctuaries for aliens unlawfully within their jurisdictions. See 16 e.g. Calif. SB 54, Cal. Govt. Code § 7284 (“The California Values Act”); Cal. Govt. 17 Code § 7284.6 (a)(1)(A) (“California law enforcement agencies shall not: Use agency or department moneys or personnel to investigate, interrogate, detain, detect, 18 or arrest persons for immigration enforcement purposes, including the following: 19 Inquiring into an individual’s immigration status.”). Consequently, the Attorney General’s explanation that the State desires to prevent unlawfully present aliens 20 from violating federal ammunition possession laws sounds off-key. 21 12 Title 52 U.S.C. § 30121 (“It shall be unlawful for (1) a foreign national, directly 22 or indirectly, to make (A) a contribution or donation of money or other thing of 23 value, or to make an express or implied promise to make a contribution or donation, in connection with a Federal, State, or local election.”). 24 25 26 15 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2206 Page 16 of 120 1 election laws do not require a political donor to prove U.S. citizenship as a pre- 2 condition to making campaign contributions. Enforcing ammunition possession 3 laws against aliens can be done like election laws, if and when a crime is committed. 4 5 With a REAL ID,13 a Californian may pass though the main gate and pick one 6 of the four doors. Without a REAL ID in hand, a person must present a U.S. 7 Passport or a certified birth certificate along with their standard California DL. 8 9 Unfortunately, neither a birth certificate nor a passport are obtained quickly or 10 inexpensively. According to Plaintiffs, to obtain a U.S. Passport, one born in the 11 12 United States must generally provide a U.S. birth certificate and pay fees of at least 13 14 15 13 The process of applying for a REAL ID-compliant card and the documents 16 required are set forth in Cal. Code Regs. tit.13, § 1700, et seq. One of the 17 documents is a certified birth certificate. With the correct documents she must visit an office of the California Department of Motor Vehicles to apply for the REAL ID. 18 Unfortunately, all DMV field offices were closed on March 27, 2020 with no date 19 for re-opening due to the California State of Emergency arising from the covid-19 pandemic. When the day comes that a resident is able to successfully apply, the 20 Department of Motor Vehicles will mail the REAL ID-compliant card to the 21 person’s verified residence. There is no evidence in the record as to how long the process requires. Suffice it to say, even if one spends the time in line at an open 22 DMV office and possesses the requisite U.S. Passport or certified birth certificate 23 and two documents proving residence, it takes much longer than one day. 24 25 26 16 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2207 Page 17 of 120 1 $145 and wait approximately six to eight weeks. Plaintiffs’s Memo of Ps & As, 2 Doc. 32-1, at 10. Of course, many citizens are content to live their entire lives 3 within the United States and have no need to obtain a passport. The alternative is a 4 5 certified copy of a state birth certificate. If a person does not possess a certified 6 copy of their birth certificate, according to the Plaintiffs, obtaining a copy will 7 require a search costing up to $34 and taking up to 22 weeks. Id. at 10-11 and n. 8. 8 9 According to the California Department of Public Health – Vital Records website, 10 obtaining a certified copy of a California birth certificate may take between 3.5 11 12 weeks and 7.5 weeks.14 If a person needs ammunition soon, neither option is good. 13 Yet, there is no other way around the requirement. The Attorney General does not 14 share the concern. He says, “presenting an approved form of additional 15 16 documentation, such as a passport, is an easy cure.” Def.’s Opp’n, Doc. 34, at 20. 17 Unfortunately, some law-abiding responsible citizen residents, who have a 18 constitutional right to purchase ammunition, might never qualify to pass through the 19 20 main gate (i.e., undergo a background check). Consider the case of Vietnam War 21 Veteran, George Dodd. See Declaration of G. Dodd, Doc. 32-16. Dodd is an 22 23 24 14 Https://www.cdph.ca.gov/Programs/CHSI/Pages/Vital-Records-Obtaining- 25 Certified-Copies-of-Birth-Records.aspx. 26 17 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2208 Page 18 of 120 1 honorably retired member of the U.S. Navy. Recipient of the Bronze Star and 2 Purple Heart, Dodd is a U.S. Citizen and 40-year resident of California. He has a 3 California standard ID with the Federal Limits Apply notation. He does not have a 4 5 REAL ID-compliant ID and he cannot obtain one. Dodd was adopted at a young 6 age and does not know his biological father’s full name, consequently he cannot 7 easily obtain his birth certificate. Without a certified copy of his birth certificate, he 8 9 is unable to obtain a U.S. Passport. Without a birth certificate or a passport, Dodd 10 cannot obtain a California issued REAL ID card. Without the REAL ID-compliant 11 12 DL or ID, Dodd must have a birth certificate or passport to qualify to undergo an 13 ammunition background check. How does one quantify the burden on Dodd’s 14 constitutional rights? Is it a complete ban? A lesser but still severe burden? A 15 16 severe burden tempered by mechanisms which can hypothetically overcome the 17 barriers to acquiring ammunition? 18 19 C. Door No. 1 20 Of the approximately 40 million residents of California, 640,000 citizens who 21 wanted to buy ammunition somehow made it through the main gate. Of those, 22 23 616,257 citizens chose Door No. 1 and underwent a “Standard” background check. 24 It is an electronic Automated Firearms System (“AFS’) check cross-checked by the 25 26 18 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2209 Page 19 of 120 1 Armed Prohibited Persons System (“APPS”) list. With the Standard background 2 check, there were 188 would-be purchasers identified as “prohibited persons” 3 (felons, fugitives, violent misdemeanants, etc.) and denied authorization to purchase 4 5 ammunition. See Third Morales Declaration, Doc. 53, at ¶22. These are the 6 people the new laws are designed to stop. Unfortunately, the Standard background 7 check also rejected 101,047 other law-abiding citizen residents that the laws were 8 9 not designed to stop. Later analysis reveals the rejections were either because the 10 State has no record of gun ownership or because of identifier mismatches. To put 11 12 this in perspective, 16% of those who established their citizenship were rejected and 13 prevented from lawfully exercising their Constitutional right. By comparison, 14 .030% of those who made it through the main gate were found to be prohibited 15 16 persons. 17 According to the State, at Door No. 1 “an AFS Check allows a person who 18 owns a firearm and who has an entry in the State’s Automated Firearms System to 19 20 use that entry to establish their eligibility to purchase ammunition.”15 More often 21 than not the system works. But what happens to a law-abiding citizen who goes to 22 23 24 15 First Supplemental Morales Declaration, Doc. 42, at ¶19. 25 26 19 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2210 Page 20 of 120 1 buy ammunition but is rejected by the Standard AFS background check? (Warning: 2 the following description of background check obstacles will be dreadfully boring 3 and convoluted.) As previously mentioned, resident citizens faced that question 4 5 101,047 times in the seven months following the new law and the first hurdle they 6 faced is discovering the reason for the rejection. 7 Since these are citizens and are not prohibited persons, why are they being 8 9 blocked from purchasing ammunition – a constitutional right that should be 10 protected by the Second Amendment? The would-be ammunition purchaser is not 11 12 informed of the reason for rejection.16 Instead of a reason, a person is given a 15- 13 digit number and a government website address for the California Firearms 14 Application Reporting System (CFARS).17 The rejected citizen must then go to that 15 16 17 16 During the preliminary injunction hearing the following colloquy took place: 18 The Court: Are they told that? . . . Are the people given information? Is there a disclosure telling them, “Okay. this is why you were rejected. This is how 19 you can fix it?” 20 Deputy Attorney General: As part of the process, you will – someone undergoing a background check will get a number that they can . . . log onto the 21 CFARS system and look at the reason for the rejection. 22 Tr. at 86:6-14. 23 17 CFARS Guest User Ammunition Eligibility Check Status and Information page: 24 cfars.doj.ca.gov/ammoBGCheckStatusSearch!displayAmmoBgCheckScreen.do 25 26 20 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2211 Page 21 of 120 1 website to discover the reason for rejection. Of course, this requires the person 2 have access to a computer and the internet. The State says that the most common 3 reason a person is rejected is a mis-match of addresses. Address mis-matches 4 5 caused about 38% of the rejections.18 The second most common reason for a 6 rejection accounting for about 26% of all rejections is that the purchaser did not have 7 an AFS record.19 The AFS database is a record of firearm transfers, but it is limited 8 9 to shotguns and rifles purchased since 2014 and handguns purchased mostly since 10 1990. Thus, a person may lawfully own a firearm and have no AFS entry. 11 12 Some may be able to remedy whatever is causing the AFS rejection by 13 creating an online account and submitting changes. If a buyer has an inaccurate 14 AFS record, the process for correcting a person’s firearm record entails the 15 16 following: 17 Purchasers who are rejected on a Standard Ammunition Eligibility 18 Check have the ability to electronically update one or more Automated 19 Firearms System records through the California Firearms Application 20 21 18 Third Morales Declaration, Doc. 53, at ¶39. 22 19 Id. at ¶40. Approximately 17% were rejected because there was a mismatch for 23 their name, although the date of birth, residential address and ID number did match. 24 The remaining 18% of rejections were for other combinations of mismatched identifiers. 25 26 21 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2212 Page 22 of 120 1 Reporting System, which is available on the Department’s website at: https://cfars.doj.ca.gov. People wishing to correct their records will need to 2 create a California Firearms Application Reporting System account (if they do 3 not already have one), log in, select the “Automated Firearm System Personal Information Update” link, and then enter their current personal information, 4 firearm information, and personal information at time of firearm purchase. 5 First Morales Declaration, Doc. 34-1, at ¶20. Even after doing all of this, 6 7 identifying the specific reason for rejection or the particular mismatched data is not 8 easy. In October, a member of Plaintiff California Rifle & Pistol Association 9 10 (CRPA), was rejected by a Standard (AFS) background check.20 Visiting the 11 CFARS website to learn the reason for his rejection, he learned only the following: 12 “You have been rejected for one of the following reasons: 1) you do not have an 13 14 AFS record or 2) the information you provided to the ammunition vendor does not 15 match the AFS record that is on file.”21 This is not a particularly informative 16 response. If a person knows she purchased a firearm through a California licensed 17 18 vendor recently enough to create an AFS entry, a rejected ammunition purchaser 19 will have to compare her AFS information (i.e., the information she provided at the 20 21 22 23 20 Declaration of Nandu Ionescu, Doc. 46-4. 24 21 Id. at ¶ 4. 25 26 22 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2213 Page 23 of 120 1 time she purchased her firearm) to her current information. Hopefully, she saved 2 her copy of the Dealer Record of Sale (“DROS”) from the time of her firearm 3 purchase. (It is not at all clear what happens in the AFS database if a person has 4 5 made several firearm purchases at different times with different addresses or name 6 changes.) Of course, this is a useless exercise without a firearm purchase in the 7 State’s database. According to the State, “[b]y definition an AFS Check will work 8 9 only for those who have an AFS record, and whose AFS record is up to date. . . .A 10 purchaser without an AFS record, or with an AFS record that is not current, will not 11 12 be able to obtain an eligibility determination; the system will reject that submission.” 13 See Third Morales Declaration, Doc. 53, at ¶25. 14 One CRPA member had this frustrating experience trying to buy ammunition. 15 16 He chose Door No. 1 but was rejected by the Standard AFS check. Following 17 instructions for correcting whatever was wrong with his information, the CRPA 18 member submitted his update on the CFARS website. Declaration of N. Ionescu, 19 20 Doc. 46-4, ¶5. Still wanting to buy ammunition, two days later he returned to an 21 ammunition store and again submitted to a Standard background check. Although he 22 23 had corrected his information, he was rejected again. Id. at ¶6. Following the 24 second rejection, he again logged in to the CFARS website where he was offered the 25 26 23 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2214 Page 24 of 120 1 identical reason for rejection. Id. at ¶7. Still wanting to buy ammunition, one 2 week later the CRPA member tried again to purchase ammunition. Unfortunately, 3 as one might guess, he was rejected again. Id. at ¶8. The CFARS website once 4 5 again offered the same general explanation for the rejection. Id. at ¶9. Nine days 6 after the initial rejection, the California Department of Justice sent him electronic 7 notice that the personal information update had been approved and he was finally 8 9 able to pass the background check the next day. Id. at ¶9-10. 10 According to the State, simple “address changes are systematically processed . 11 12 . . once the application is submitted, and if a match is found in the Automated 13 Firearms System, the time it takes to update one’s address on the system may take 14 less than 10 minutes, but depending on the number of pending applications, may 15 16 take longer.” First Morales Declaration, Doc. 34-1, at ¶21. Name changes, 17 identification number changes, and date of birth changes require additional 18 documentation to be uploaded. Id. at ¶22. The uploaded documents must then be 19 20 reviewed by an analyst before the change will be validated. “[B]ecause an analyst 21 must validate the change, these transactions may take a few hours, but depending on 22 23 Department workload, can take several days (excluding weekends) to process and 24 25 26 24 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2215 Page 25 of 120 1 subsequently update the record (assuming a match is found in the Automated 2 Firearms System). Id. 3 What about the person who cannot find a copy of their old DROS form? 4 5 There is a solution to that, but it is even slower and more bureaucratic: 6 “[i]f a person does not know the personal information that was used at the 7 time of purchase of the firearm, they can request to obtain information on all 8 firearms for which they are listed as the purchaser, transferee, or owner in the State of California Automated Firearms System database by submitting an 9 Automated Firearms System Request for Firearm Records (BOF 053) 10 application to the Bureau of Firearms. That form is available on the Department’s website at: https://oag.ca.gov/firearms/forms. 11 12 Id. at ¶23. It is not mentioned, but the form also must be signed and notarized and 13 then mailed to the Bureau of Firearms. Once the application is received, 14 15 the Bureau of Firearms will conduct a diligent search of the Automated Firearms System for their records and will provide the individual with the 16 listing of their firearms records via U.S. mail. The individual can then 17 reference the listing (which notes their personal information at time of purchase or transfer) and use it to submit an Automated Firearm System 18 Personal Information Update application to update their records. 19 Id. at ¶24. The State does not say how long a citizen should expect to wait for this 20 21 information-by-mail process. But if one plaintiff’s experience is a gauge, it takes 22 more than three months. Edward Johnson submitted his request for his firearm 23 24 records to the California Department of Justice and it took 110 days. Declaration of 25 Edward Allen Johnson, Doc. 46-2, at ¶¶3-4. 26 25 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2216 Page 26 of 120 1 Of note, one additional way for a resident to create for herself an AFS record 2 for use with the Standard background check in the future is to newly register an 3 owned firearm for which the State has no existing record. Second Morales 4 5 Declaration, Doc. 48, at ¶23. This process places the previously unknown firearm 6 and its owner in the State’s AFS database. Defendant has not reported whether any 7 residents have exercised this option or how many such unregistered firearms might 8 9 exist, but at least one person has tried to register a shotgun. He started the process 10 on September 11, 2019. As of October 24, 2019, and after several email 11 12 interactions, the State’s CFARS system still showed his shotgun registration 13 application as “in progress.” See Declaration of William D. Shepard (a member of 14 CRPA) at Doc. 46-3. 15 16 D. Door No. 2 17 The Door No. 2 option is to undergo the “Basic” background check which 18 19 costs $19 and may take several days. Def.’s Opp’n, Doc. 34, at 7. Of the 20 approximately 640,000 citizens who made it through the main gate, 19,599 citizens 21 chose Door No. 2. There, 570 would-be purchasers were identified as “prohibited 22 23 persons” (felons, fugitives, violent misdemeanants, etc.) and denied ammunition. 24 See Third Morales Declaration, Doc. 53, at ¶11. These are the people the laws are 25 26 26 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2217 Page 27 of 120 1 designed to stop. Unfortunately, once again, the Basic background check also 2 rejected 342 other law-abiding citizen residents that the laws were not designed to 3 stop. Id. at Table 1.1. For those people, post-analysis revealed that no DMV 4 5 match was found for 107 and 235 were rejected due to an “incomplete history.” Id. 6 The Basic background check checks for mostly the same things as the 7 Standard check except that an analyst gets involved in reviewing the application. 8 9 The check is more accurate, but it takes much longer. With the Door No. 2 Basic 10 background check, the person’s driver’s license number, name, and date of birth, is 11 12 checked against the Department of Motor Vehicles databases. If there is a DMV 13 match, then the person is run through four more State databases: (1) the Automated 14 Criminal History Record System (“ACHS”); (2) the Mental Health Firearms 15 16 Prohibition System (“MHFPS”); (3) the California Restraining and Protective Order 17 System (“CARPOS”); and (4) the Wanted Persons System (“WPS”). These four 18 databases coincidentally are the same databases checked to maintain the APPS list of 19 20 prohibited persons which is used with the Standard Door No. 1 background check. 21 If there are no hits, the Door No. 2 ammunition purchase is approved quickly. 22 23 This happens approximately 25% of the time. The other 75% of the time, a manual 24 review by a California Department of Justice analyst is required. A manual review 25 26 27 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2218 Page 28 of 120 1 can take anywhere from a few minutes to days or weeks depending on the nature of 2 the record. On average, the processing time for a full Basic background check in 3 January 2020 took one day, five hours, and sixteen minutes, which is an 4 5 improvement from July 2019 when it took on average three days, one hour, and 30 6 minutes. In all events, a person constitutionally entitled to buy ammunition who is 7 not quickly approved, will have to make a return trip to the same store on another 8 9 day in order to acquire ammunition. See Third Morales Declaration, Doc. 53, at 10 ¶¶8-9 and Tables 1.2 and 1.3. 11 12 For reasons unexplained, a resident who passes the full $19 Basic check must 13 do so again for each and every future ammunition purchase. In other words, even 14 though that person passes the Basic background check, his name does not go on the 15 16 State’s AFS list and the quick and cheap Standard background check remains a futile 17 exercise. Recall that those without guns registered in the AFS list, never succeed 18 using Door No. 1’s quick and cheap option. 19 20 E. Door No. 3 21 The Door No. 3 option is only for those people who hold a current Certificate 22 23 of Eligibility or C.O.E. Obtaining a C.O.E. is a long and expensive process 24 resulting in a certificate that must be periodically renewed. A C.O.E. Verification 25 26 28 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2219 Page 29 of 120 1 Check is something similar to the Standard AFS check. It is unknown how many 2 choose Door No. 3. 3 F. Door No. 4 4 5 Finally, the Door No. 4 option is surprising. The State suggests that an 6 alternative option for buying ammunition is to purchase a new firearm. Second 7 8 Morales Declaration, Doc. 48, at ¶14; Def.’s Opp’n, Doc. 34, at 5. Apparently, the 9 idea is to encourage a resident to purchase a firearm as well as ammunition. If he or 10 she passes the federal and state background checks and waits the mandatory ten day 11 12 waiting period, he or she also qualifies to complete the purchase of ammunition. It 13 is unknown how many choose Door No. 4. 14 15 G. Three Predictions From Judicial Experience 16 At this point, we know that a very large number of law-abiding citizens 17 holding Second Amendment rights have been heavily burdened in order to screen 18 19 out a very small number of prohibited persons attempting to buy ammunition 20 through legal means. At Door No. 1, where most gun owners go, the background 21 check system has denied citizens identified as prohibited persons 0.03% of the time 22 23 (188 divided by 616,257 = 0.03%). And not all who are denied as prohibited are 24 truly prohibited. Through the State’s own analysis, 590 of the 770 total persons 25 26 29 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2220 Page 30 of 120 1 denied at Door No. 1 and Door No. 2 as prohibited have been reviewed as of 2 February 28, 2020. Sixteen of the 590 who were denied have since been 3 determined to be not prohibited persons at all. Third Morales Declaration, Doc. 53, 4 5 at ¶56. 6 Beyond the intended burdens described above, experienced judges can also 7 predict unintended effects of the ammunition background check system and its 8 9 burdens. One, even more ammunition and more firearms will be bought. Human 10 nature and the laws of economics being what they are, law-abiding citizens will 11 12 probably delay ammunition purchases, purchase very large quantities when they do, 13 and stockpile their ammunition, rather than submitting to more frequent background 14 checks each time to buy smaller quantities as they may have need. While there are 15 16 no numerical limits on the quantity of ammunition one may buy today, Carnac the 17 Magnificent might easily predict that in the not-to-distant future, this will be deemed 18 a “loophole” that the State will endeavor to close. 19 20 Two, criminals will go underground. Prohibited persons who may be 21 unaware of their status will quickly learn they are prohibited22and that their 22 23 22 24 For example, in Rehaif v. United States, 139 S. Ct. 2191 (2019), an alien who was illegally or unlawfully in the United States before being prosecuted may not have 25 26 30 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2221 Page 31 of 120 1 prohibitions include being prosecuted for the felony crime of possession of 2 ammunition. They will seek out illicit suppliers.23 Prohibited persons will avoid 3 4 5 known that he was a “prohibited person” in one of the nine categories of 18 U.S.C. § 6 922(g). He does now. The nine prohibiting categories are: (1) persons convicted in any court of, a 7 crime punishable by imprisonment for a term exceeding one year (i.e., a felony); (2) 8 persons who are fugitives from justice; (3) persons who are unlawful users of or addicted to any controlled substance; (4) persons who have been adjudicated as a 9 mental defective or who has been committed to a mental institution; (5) a person 10 who, being an alien — (A) is illegally or unlawfully in the United States; or (B) ... has been admitted to the United States under a nonimmigrant visa (as that term is 11 defined in section 101(a)(26) of the Immigration and Nationality Act; (6) persons 12 who have been discharged from the Armed Forces under dishonorable conditions; (7) a person who, having been a citizen of the United States, has renounced his 13 citizenship; (8) a person who is subject to a court order that — (A) was issued after a 14 hearing of which such person received actual notice, and at which such person had 15 an opportunity to participate; (B) restrains such person from harassing, stalking, or threatening an intimate partner of such person or child of such intimate partner or 16 person, or engaging in other conduct that would place an intimate partner in 17 reasonable fear of bodily injury to the partner or child; and (C)(i) includes a finding that such person represents a credible threat to the physical safety of such intimate 18 partner or child; or (ii) by its terms explicitly prohibits the use, attempted use, or 19 threatened use of physical force against such intimate partner or child that would reasonably be expected to cause bodily injury; or (9) persons who have been 20 convicted in any court of a misdemeanor crime of domestic violence. Any person 21 who falls into one of these categories is prohibited from possessing either a firearm or ammunition. 22 23 23 One study interviewed 140 inmates in Los Angeles jails for gun-related charges 24 about their knowledge of gun and ammunition laws. See Melissa Barragan, et al., Prohibited Possessors and the Law: How Inmates in Los Angeles Jails Understand 25 26 31 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2222 Page 32 of 120 1 background checks. Prohibited persons will find alternate sources of ammunition 2 as they do for firearms, whether through straw purchasers, social connections, or 3 out-of-state sellers.24 4 5 Three, future criminals will be more careful. Persons with clean criminal 6 histories that are planning future gun violence will obtain the ammunition they want 7 8 9 10 Firearm and Ammunition Regulations, 3 The Russell Sage Foundation Journal of the 11 Social Sciences (2017) 141-163. The study found that prohibited persons had very little knowledge about ammunition restrictions or penalties. “One of the most 12 significant gaps in our respondents’ knowledge was about ammunition laws.” Id. at 13 156. “When it came to the punishments associated with ammunition possession . . . respondents reported both a lack of knowledge concerning ammunition law and an 14 overall astonishment at the severity of sanctions.” Id. at 154. The authors noted 15 the lack understanding ammunition law is not surprising in that several inmates told 16 them, “the guns they had purchased in the underground market came with ammunition, and others described the bullets as readily available in their 17 communities.” Id. at 159. 18 24 Another study of Los Angeles jail inmates charged with firearms offenses found 19 that their perception is that guns are ubiquitous, frequently recirculated, and easily 20 available from social connections within the community. See Kelsie Y. Chesnut, et al., Not an ‘Iron Pipeline’, But Many Capillaries: Regulating Passive Transactions 21 in Los Angeles’ Secondary, Illegal Gun Market, 23 Injury Prevention (2017), 226- 22 231. “Strictly enforced regulation of Federal Firearms License holders has successfully reduced illegal access to guns in LA’s primary market. This success, 23 however, has made the secondary market diffuse; guns are seemingly ubiquitous, 24 and illicit access is perceived to be relatively easy.” Id. at 230. 25 26 32 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2223 Page 33 of 120 1 from an illicit or out-of-state source, rather than create an electronic purchase trail 2 from buying their ammunition at a California-licensed ammunition vendor. 3 II. DISCUSSION 4 5 A. The Right to Keep and Bear Arms, U.S. Const. amend. II 6 7 In their quest to insure freedom and liberty for our country’s citizens, our 8 Founders enshrined the Bill of Rights in our Constitution. One intended effect of 9 the Bill of Rights is to protect the minority from abuse by the majority by keeping 10 11 some rights beyond the reach of majoritarian rule. Included within the Bill of 12 Rights is the Second Amendment. Citizens of the United States25have a 13 constitutional right to keep and bear firearms and the ammunition which makes a 14 15 firearm useful. On this point the law is clear. “Thus the right to possess firearms 16 for protection implies a corresponding right to obtain the bullets necessary to use 17 18 them.” Jackson v. City & Cty. of San Francisco, 746 F.3d 953, 967 (9th Cir. 2014) 19 (quotation marks omitted); United States v. Miller, 307 U.S. 174, 180 (1939) (in 20 21 22 “We noted that while Heller did not resolve who exactly possesses a Second 25 Amendment right, the decision ‘described the Second Amendment as ‘protecting the 23 right of citizens’ and ‘belonging to all Americans.’” United States v. Singh, 924 24 F.3d 1030, 1056 (9th Cir. 2019) (quoting Torres, 911 F.3d 1253, 1259 (9th Cir. 2019) (quoting District of Columbia v. Heller, 554 U.S. 570, 581, 595 (2008))). 25 26 33 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2224 Page 34 of 120 1 both the American colonies and England, in the militia system, “[t]he possession of 2 arms also implied the possession of ammunition, and the authorities paid quite as 3 much attention to the latter as to the former.”). 4 5 The California background check system long term average rejection rate of 6 16.4% suggests that the system is seriously flawed. For comparison, Californians 7 purchasing firearms using the federal NICS background system fail background 8 9 checks at a much lower rate of approximately 1.1%.26 10 In August, the Attorney General touted the system as a success because out of 11 12 62,000 would-be purchasers in the first month, 103 were denied because they were 13 listed on California’s prohibited-persons list (the APPS list). Based on all types of 14 background checks through January 2020, a total of 770 out of 635,856 have been 15 16 denied as prohibited (0.12%). Of 590 re-examined by the State so far, 16 were 17 erroneously categorized. Success to date measures 754 persons with felony 18 convictions, mental health holds, certain misdemeanor convictions, or illegally 19 20 present in the United States, prevented from buying new ammunition. Considering 21 22 23 26 24 U.S. Department of Justice, Bureau of Justice Statistics, Background Checks for Firearm Transfers, 2015 Statistical Tables, (Nov. 2017) at Table 3. 25 26 34 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2225 Page 35 of 120 1 the heavy burdens of proving citizenship saddled onto American ammunition 2 purchasers, it is noteworthy that the State’s data are silent on the number prohibited 3 because of unlawful alien status. 4 5 Beyond the 101,047 residents who are not prohibited persons but who still 6 failed a background check, an untold additional number of ammunition purchasers 7 were turned away or deterred and did not even start a background check. To use the 8 9 metaphor, they did not have a Real ID or a U.S. Passport or certified birth certificate 10 to go through the main gate and simply gave up. How many gave up? If it is any 11 12 indication, early on at two California stores, approximately one-half of the potential 13 ammunition customers were turned away without a background check.27 14 It is undoubtedly telling that before the background check system went into 15 16 effect, the State estimated the number of ammunition purchases that would be made 17 18 19 27 20 Declaration of Travis Morgan, General Manager of Guns, Fishing and Other Stuff in Vacaville, California, at ¶11 (“Since the implementation of the new ammunition 21 sales restrictions on July 1, 2019, GFOS has been forced to turn away approximately 22 half of its potential customers who had a “FEDERAL LIMITS APPLY” identification and did not have the necessary supplemental documentation to 23 establish proof of lawful U.S. presence as required.”); Declaration of Daniel Gray, 24 President and General Manager of Discount Gun Mart in San Diego, California, at ¶11 (forced to turn away half of its potential customers). 25 26 35 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2226 Page 36 of 120 1 in one year. The implications are astounding. The California Department of 2 Justice noted that there are currently 4.5 million people with distinct entries in the 3 Automated Firearms System. The State estimated that roughly 3 million of these 4 5 persons would purchase ammunition approximately 4-5 times each year. The 6 estimate forecasts approximately 13 million ammunition transactions with Standard 7 background checks, yearly.28 In reality, there have been far, far less. In the seven 8 9 months since July 1, 2019, there have been only 635,856 Standard and Basic checks. 10 What happened to the other 12 million projected ammunition transactions? 11 12 One explanation could be that the State’s estimate is far off -- not comforting when 13 it comes to the State’s predicitive judgment. Another explanation could be that the 14 background check laws are having incredibly chilling effects on law-abiding gun 15 16 owners. Another explanation could be that the onerous and inescapable burden 17 these background check laws impose are forcing purchasers to find alternative, 18 possibly illicit, sources. Whatever the reason, of the 4.5 million California gun 19 20 21 22 28 See Initial Statement of Reasons Addendum, Ammunition Purchases of Transfers 23 – Title 11, Division 5, Chapter 11, OAL File No. Z-2018-1204-08, California 24 Department of Justice (April 23, 2019), Plaintiffs’ Request for Judicial Notice, Doc. 33, Exhibit 8, at 2-3. 25 26 36 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2227 Page 37 of 120 1 owners on the AFS list, only14% (635,856 divided by 4,500,000) have tried to buy 2 ammunition with a background check. Plaintiffs say that the laws offend the 3 Second Amendment and should be enjoined. The Attorney General says the 4 5 background check system works fine and that rejections are easy to fix. Easily said. 6 Nobody really knows how many law-abiding citizen residents continue to be 7 completely blocked from buying ammunition due to the burdens and complexity of 8 9 the California scheme, but the number is surely substantial. 10 B. Constitutional Analysis 11 12 The right to possess firearms includes a corresponding right to obtain 13 ammunition. Jackson, 746 F.3d at 967. This right was respected in California 14 until July 1, 2019. Once a citizen’s right, purchasing ammunition has now become 15 16 a matter of government license and largesse. As a result, California’s gun laws 17 have become even more complicated. See Peruta v. County of San Diego, 824 F.3d 18 19 919, 925 (9th Cir. 2016) (en banc), cert. denied, 2017 WL 176580 (Jun. 26, 2017) 20 (“California has a multifaceted statutory scheme regulating firearms.”); id. at 953 21 (Callahan, J., dissenting) (“The counties and California have chipped away at the 22 23 Plaintiffs’ right to bear arms. . . . Constitutional rights would become meaningless if 24 states could obliterate them by enacting incrementally more burdensome restrictions 25 26 37 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2228 Page 38 of 120 1 while arguing that a reviewing court must evaluate each restriction by itself when 2 determining constitutionality.”). In California, the State has enacted incrementally 3 a burdensome web of restrictions on the Second Amendment rights of law-abiding 4 5 responsible gun owners. The ammunition background check system and anti- 6 importation laws add even more complexity, and there are more laws on the way. 7 While this motion has been pending, the Governor has signed a raft of new “gun 8 9 violence prevention” laws into existence (including a firearm precursor part 10 background check).29 California already has an universal background check for 11 12 13 29 See www.gov.ca.gov/2019/10/11/governor-gavin-newsom-signs-gun-violence- 14 prevention-legislation/. Of the numerous bills signed into law, AB 879 is 15 particularly interesting as it pertains to this case in that beginning July 1, 2025, 16 anyone who desires to purchase a “firearm precursor part” will have to pass a background check similar to the ammunition background check. That person will 17 have to purchase the firearm precursor parts from a state-licensed firearm precursor 18 parts vendor similar to a state-licensed ammunition vendor. And that person may not purchase firearm precursor parts from an out-of-state vendor unless first 19 delivered to an in-state licensed firearms precursor parts vendor and delivered in a 20 face-to-face transaction similar to the restriction on out-of-state sales on ammunition. See Assembly Bill 879, 21 leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200AB879. 22 The California bills signed into law on October 11, 2019 include: •AB 12 extending the duration of a gun violence restraining order (GVRO) to 23 a maximum of five years. 24 •AB 61 allowing an employer, coworker, or an employee or teacher to file a petition requesting a gun violence restraining order. 25 26 38 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2229 Page 39 of 120 1 2 •AB 164 holding any person subject to a valid restraining order, injunction, or protective order issued out of state to the same restrictions on buying or possessing 3 firearms in California as they are under in the state where the order or injunction is 4 operative. 5 •AB 339 requiring law enforcement agencies to develop and adopt written policies and standards regarding the use of gun violence restraining orders. 6 •AB 1493 authorizing a person who is the subject of a gun violence 7 restraining order to petition to submit a form to the court voluntarily relinquishing their firearm rights. 8 SB 61 prohibiting the sale of a semiautomatic centerfire rifle to any person 9 under 21 years of age, and applications to purchase more than one semiautomatic centerfire rifle in any 30-day period, with a few exceptions. 10 •SB 376 preventing individuals from selling large numbers of firearms 11 without a license by capping the number of annual sales at five transactions or 50 firearms. 12 •AB 645 requiring packaging for firearms to contain a warning statement on 13 suicide prevention. •AB 879 requiring, starting in 2024, that the sale of firearms precursor parts 14 be conducted through a licensed firearms precursor part vendor. 15 •AB 1669 updating existing law by applying the same gun show regulations 16 that already apply to firearms dealers to ammunition vendors and ensures that sufficient funding is available for firearm regulatory efforts. 17 •AB 1297 requiring any local authority issuing concealed firearm licenses to 18 charge an applicant a fee sufficient to cover the reasonable costs of processing, issuing and enforcement of the license, and eliminates the existing $100 limit on 19 processing fees for concealed firearm licenses. 20 •AB 893 prohibiting the sale of firearms and ammunitions at the Del Mar Fairgrounds in the County of San Diego, the City of Del Mar, the City of San Diego. 21 AB 1548 codifying the California State Nonprofit Security Grant Program to 22 improve the physical security of nonprofit organizations that are at high risk of violent attacks or hate crimes due to ideology, beliefs, or mission. 23 •AB 1603 codifying the California Violence Intervention and Prevention 24 Grant Program to help reduce violence in communities that are disproportionately impacted by violence. 25 26 39 27 28 Case 3:18-cv-00802-BEN-JLB Document 60 Filed 04/23/20 PageID.2230 Page 40 of 120 1 firearms, an “assault weapon” ban, a ban on magazines holding more than 10 2 rounds, a gun registry, firearm confiscation orders, a minimum gun purchase age of 3 21 years, a limit of one firearm purchase per month, a requirement that would-be 4 5 gun buyers first earn a safety certificate, a 10-day waiting period on gun purchases 6 even for persons who already own a firearm, a ban on campus carry for self-defense, 7 a ban on K-12 teachers being armed for self-defense, a ban on openly carrying a 8 9 firearm, a highly restrictive concealed carry law, and a moribund roster of handguns 10 permitted for retail sale, among others. With its newest over-arching and sweeping 11 12 background check system, the State completely chokes off many law-abiding 13 responsible gun owners while burdening all citizens who want to buy ammunition. 14 Another pesky loophole closed. 15 16 17 18 19 20 21 •AB 521 requiring, with the adoption of a resolution by the University of 22 California, the UC Firearm Violence Research Center at the University of California, Davis to develop multifaceted education and training programs for 23 medical and mental health providers on the prevention of firearm-related injury and 24 death. 25 26 40 27 28 
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