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       October 21, 2019 Submitted via regulations.gov: EPA-HQ-OW-2019-0405 Attn: U.S. Environmental Protection Agency William Jefferson Clinton Building 1200 Pennsylvania Avenue, NW Washington, DC 20460 Re: Proposed Rule—Updating Regulations on Water Quality Certification, 84 Fed. Reg. 44080 (Aug. 22, 2019). In response to the notice of proposed rulemaking issued by the Environmental Protection Agency (EPA), the Idaho Department of Environmental Quality (IDEQ) submits the following comments on the proposed rule, “Updating Regulations on Water Quality Certification,” 84 Fed. Reg. 44080 (Aug. 22, 2019) (Proposed Rule). As the State agency responsible for water quality certification under Clean Water Act (CWA) section 401, IDEQ supports updating the federal regulations to ensure that applicants submit complete certification requests that are actionable in a reasonable amount of time. However, as detailed below, IDEQ has serious concerns with the Proposed Rule. COMMENTS 1. The Proposed Rule exceeds EPA’s rulemaking authority. Each element of the Proposed Rule that would impose requirements or limitations on state certifying authorities is unlawful because EPA lacks statutory authority to promulgate rules governing state functions under section 401. As the Preamble to the Proposed Rule explains, EPA “can only exercise authority provided by Congress, and courts must enforce unambiguous terms that clearly express congressional intent.” 84 Fed. Reg. 44,092 (Aug. 22, 2019). The only legal authority identified for the Proposed Rule are CWA sections 101(d), 501(a), and 401. Id. at 44,081, 44,087 n.11. These statutes do not grant EPA the authority to establish rules governing how a state exercises its authority under section 401. The authority in section 101(d) applies “[e]xcept as otherwise expressly provided in this chapter.” 33 U.S.C. § 1251(d). Section 401 is one such express exception because it reserves administrative authority for certifying authorities other than EPA. “Nothing” in section 401 IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 2 “shall be construed to limit the authority of any department or agency pursuant to any other provision of law to require compliance with any applicable water quality requirements.” 33 U.S.C. § 1341(b) (emphasis added); see also id. § 1370. Far from authorizing the Proposed Rule’s strict limitation on the scope water quality requirements based on other provisions of state law, section 401—and the CWA in general—provides states broad leeway to require compliance with water quality requirements under state law. Moreover, EPA’s rulemaking authority in section 501(a) is expressly limited to only “such regulations as are necessary to carry out [the Administrator’s] functions under this chapter.” 33 U.S.C. § 1361(a). A state’s process and decision to grant, condition, deny, or waive a water quality certification are simply not federal— let alone EPA’s—functions. Therefore, these authorities do not authorize EPA to regulate the functions Congress reserved for states in section 401. And, while section 401 provides certain roles for EPA, the statute limits those federal functions to specific, narrowly defined circumstances. First, EPA may act as the certifying authority when a state or tribe that would otherwise have jurisdiction lacks the authority to certify. 33 U.S.C. § 1341(a)(1). Second, when EPA determines a discharge originating in one jurisdiction may affect the quality of waters in a neighboring jurisdiction, the statute directs EPA to facilitate a process whereby the neighboring jurisdiction’s objections can be raised and, after a hearing, considered along with EPA’s recommendations to the federal licensing or permitting agency. Id. § 1341(a)(2). Third, EPA is directed to provide technical assistance to any project proponent or federal or state agency upon request. Id. § 1341(b). It is within EPA’s authority to issue regulations to govern its functions under section 401, but EPA has cited no legal basis— and none exists—for regulating the functions Congress reserved for states. 2. EPA lacks authority to alter the careful balance of state and federal authority Congress established in the CWA. Congress did not intend the extensive federal oversight of state section 401 functions contemplated by the Proposed Rule. The CWA’s regulatory framework envisions that states will have a primary role in accomplishing Congress’s ambitious goal “to restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.” Id. § 1251(a). Section 101(b) declares the “policy of the Congress to recognize, preserve, and protect the primary responsibilities and rights of States to prevent, reduce, and eliminate pollution, to plan the development and use (including restoration, preservation, and enhancement) of land and water IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 3 resources, and to consult with the Administrator in the exercise of his authority under” the Act. Id. § 1251(b). In furtherance of this policy, Congress enacted section 510’s broad savings provision, ensuring State autonomy would be recognized and protected during implementation of the CWA’s regulatory program: Except as expressly provided in this chapter, nothing in this chapter shall (1) preclude or deny the right of any State or political subdivision thereof or interstate agency to adopt or enforce (A) any standard or limitation respecting discharges of pollutants, or (B) any requirement respecting control or abatement of pollution; except that if an effluent limitation, or other limitation, effluent standard, prohibition, pretreatment standard, or standard of performance is in effect under this chapter, such State or political subdivision or interstate agency may not adopt or enforce any effluent limitation, or other limitation, effluent standard, prohibition, pretreatment standard, or standard of performance which is less stringent than the effluent limitation, or other limitation, effluent standard, prohibition, pretreatment standard, or standard of performance under this chapter; or (2) be construed as impairing or in any manner affecting any right or jurisdiction of the States with respect to the waters (including boundary waters) of such States. Id. § 1370. The authority reserved to states through section 401 must be understood in light of Congress’s policy of honoring state autonomy. Certifications under section 401 “are essential in the scheme to preserve state authority to address the broad range of pollution.” S.D. Warren Co. v. Maine Bd. of Envtl. Prot., 547 U.S. 370, 386 (2006). Ignoring CWA’s explicit preservation of state autonomy, the Proposed Rule threatens to upset the careful balance Congress enshrined in the statutory scheme. One glaring example is the definition of “water quality requirements” in Proposed Rule section 121.1(p). In addition to other legal infirmities discussed below, this definition’s limitation to “EPA-approved . . . Clean Water Act regulatory program provisions” cannot be squared with section 510’s expansive protection of state prerogatives. Nothing in section 401’s text suggests that EPA’s approval is a prerequisite for any state certification decision. To the contrary, states may condition certification based on enumerated sections of the CWA or “any other appropriate requirement of State law set forth in such certification.” Id. § 1341(d). Equally if not more problematic, the Proposed Rule would, contrary to section 401(a) and (d), allow federal permitting and licensing agencies to ignore state certification decisions and exclude states from enforcing their certifications. Proposed Rule 40 C.F.R. §§ 121.1 (defining “condition,” “fail or refuse to act,” and “water quality requirement”), IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 4 121.3, 121.5–121.9. If promulgated, these aspects of the Proposed Rule would abandon decades of established state and federal practice, fundamentally reordering the balance of authorities Congress established in section 401. EPA lacks the statutory authority to accomplish this feat. EPA claims that, after nearly 50 years of implementation, it has finally completed a “holistic” review uncovering dormant “ambiguity” that justifies these drastic changes to the federal-state relationship established in section 401’s text. 84 Fed. Reg. at 44,103–112. Not so. The United States Supreme Court instructs that an “administrative interpretation alter[ing] the federal-state framework by permitting federal encroachment upon a traditional state power” raises “heightened” concern. Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159, 173 (2001). Under the Court’s framework, such interpretations must be founded on a “clear statement from Congress.” Id. at 174. The Proposed Rule’s interpretative approach—focusing on purported ambiguity instead of the multitude of clear statements respecting and preserving state autonomy in CWA sections 101(b), 401, and 510— is exactly backwards. 3. As the United States Supreme Court has held, section 401(d) unambiguously authorizes a broader “scope of certification” than the Proposed Rule. The “scope of certification” in proposed section 121.3 is incompatible with section 401(d)’s text and United States Supreme Court precedent. The Proposed Rule would limit the scope of certification to assuring that any point source discharge from a federally licensed or permitted activity will comply with “water quality requirements.” As noted, the proposed definition of “water quality requirements” includes only “applicable provisions of §§ 301, 302, 303, 306, and 307 of the Clean Water Act and EPA-approved state or tribal Clean Water Act regulatory program provisions.” Id. § 121.1(p). According to the Proposed Rule, certification decisions based on law outside this narrow set of “water quality requirements” are outside the scope of certification and may be ignored by the federal permitting or licensing agency. Nothing in section 401’s text or controlling precedent supports this new limit on the scope of certification. Rather, EPA attempts to base its interpretation of section 401 on “the logic of Justice Thomas’s dissent in PUD No. 1.” 84 Fed. Reg. at 44095 (citing PUD No. 1 of Jefferson County v. Wash. Dept. of Ecology, 511 U.S. 700, 728 (1994) (Thomas, J., dissenting)). Joined by only one other justice, this dissent is not controlling. The majority’s decision, based on the statute’s unambiguous text, controls, and EPA cannot change the decision by regulatory fiat. Nat’l Cable IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 5 & Telecomm. Ass’n v. Brand X Internet Serv., 545 U.S. 967, 984 (2005) (“[A] precedent holding a statute to be unambiguous forecloses a contrary agency construction.”). Section 401, as construed by the seven-justice majority in PUD No. 1, authorizes a broader scope of review than would the Proposed Rule. Under section 401(a), a state certification must at least reasonably assure federally permitted or licensed “activity . . . which may result in any discharge into the navigable waters” will comply with CWA sections 301, 302, 303, 306, and 307. 33 U.S.C. § 1341(a)(1). Because that list include section 303 and section 301 (which incorporates section 303 by reference), “ensuring compliance with § 303”—including “state water quality standards adopted pursuant to § 303”—clearly “is a proper function of the § 401 certification.” PUD No. 1, 511 U.S. at 712–13. This is a basic statutory requirement for every certification under section 401(a)(1). “Section 401, however, also contains subsection (d), which”—the Supreme Court has held— “expands the State's authority to impose conditions on the certification of a project.” PUD No. 1, 511 U.S. at 711 (emphasis added). That is because section 401(d) authorizes the state’s certification to set forth “any effluent limitations and other limitations, and monitoring requirements necessary to assure that any applicant for a Federal license or permit will comply with any applicable effluent limitations and other limitations” under the enumerated CWA sections “and with any other appropriate requirement of State law.” 33 U.S.C. §1341(d) (emphasis added). Twenty-five years ago the Supreme Court held that “§ 401(d) is most reasonably read as authorizing additional conditions and limitations on activity as a whole once the threshold condition, the existence of a discharge, is satisfied.” PUD No. 1 at 712. Thus, the scope of certification, as recognized in PUD No. 1, includes ensuring the licensed or permitted activity as a whole, not just specific point source discharges, will comply with the full range of federal and state law identified in section 401(d). Although a state’s section 401(d) “authority is not unbounded,” id., the Proposed Rule’s narrow range of “water quality requirements” is not the only valid basis for state certification conditions. As an initial matter, the entire range of “water quality requirements” under proposed section 121.1(p) is covered by the CWA sections enumerated in section 401(d). Every reference to CWA section 301 “incorporates § 303 by reference,” id. at 713, so, by extension, water quality standards that EPA reviews and approved under section 303 also are incorporated by the IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 6 reference to section 301. Likewise, section 301 incorporates by reference EPA-approved state regulations implementing CWA section 402 or 404. 33 U.S.C. § 1311(a). But, by authorizing additional conditions based on “any other appropriate requirement of State law,” section 401(d) allows states to go beyond ensuring compliance with the enumerated CWA sections. 33 U.S.C. §1341(d) (emphasis added). EPA’s proposal to reduce the scope of states’ 401(d) authority to “applicable provisions of §§ 301, 302, 303, 306, and 307 of the Clean Water Act and EPA- approved state or tribal Clean Water Act regulatory program provision[]” would, therefore, render the statutory phrase “any other appropriate requirement of State law” either duplicative of the enumerated CWA sections or a nullity. This is simply not a permissible interpretation given the available alternatives. See, e.g., TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (“It is a cardinal principle of statutory construction that a statute ought, upon the whole, to be so construed that, if it can be prevented, no clause, sentence, or word shall be superfluous, void, or insignificant.” (quotations omitted)). Considering the context of section 401(d), the overarching purpose of the CWA, and the Court’s decision in PUD No. 1, IDEQ’s longstanding position has been that “appropriate requirement[s] of state law” are those pertaining to water quality. Thus a state may not use its section 401(d) authority to, for example, condition certification on compliance with land use provisions unrelated to water quality. See Arnold Irr. Dist. v. Or. Dept. of Envtl. Quality, 717 P.2d 1274 (Or. App. 1986). But EPA’s approval is not required to make a state law pertaining to water quality an “appropriate requirement.” State water quality standards often contain provisions that EPA declines to review under section 303. In addition, Idaho has laws pertaining to water quality that lie outside the CWA framework, and IDEQ has relied on such laws as a basis for certification conditions. EPA has not explained—let alone adequately justified—the Proposed Rule’s attempt to place such laws outside the scope of certification. As one example, IDEQ recently granted a conditional water quality certification for EPA’s Small Suction Dredge Miners General Permit for Idaho (NPDES permit IDG-37-0000). 1 The certification includes conditions based on Idaho’s water quality standards, as well as other appropriate water quality requirements of Idaho law. For instance, the certification is conditioned 1 Available at https://www.deq.idaho.gov/media/60181429/small-suction-dredge-miners-general-permit-401- certification-0418.pdf IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 7 on compliance with Idaho’s Stream Channel Protection Act, Idaho Code § 42-3801 et seq., and implementing regulations codified at IDAPA 37.03.07. In addition, the certification relies on state regulations codified at IDAPA 02.06.09 for the condition requiring dredge operators to ensure their equipment does not house invasive species. EPA, as required by section 401(d), incorporated these conditions into its NPDES permit without question—never suggesting they were inappropriate or that EPA’s approval was a prerequisite. Under the Proposed Rule, however, these reasonable and protective water quality requirements of Idaho law would be outside the scope of certification merely because EPA did not approve them. The same also could be true for provisions in Idaho’s water quality standards. In IDEQ’s experience, EPA does not often act on water quality standards submitted for review and approval within the statutory deadlines. These delays sometimes extend for years after the state has taken every step necessary to adopt an enforceable rule of state law. 2 If finalized, the Proposed Rule would allow EPA could hold these duly adopted state standards outside the scope of certification by simply declining or delaying review. Nothing in section 401 restricts the scope of certification to a federal approval that can be unilaterally withheld or indefinitely delayed. 4. Federal permitting and licensing agencies lack authority to review or state certification decisions. Amounting to a unilateral federal veto of state decisions under section 401, the Proposed Rule would authorize federal permitting or licensing agencies to deem waived any certification, certification condition, or denial of certification that the agency finds inconsistent with section 401 or the Proposed Rule’s limits. Proposed Rule 40 C.F.R. §§ 121.6, 121.7, 121.8. With respect to denials, section 401(a)(1) unambiguously mandates that “[n]o license or permit shall be granted if certification has been denied by the State. . . .” 33 U.S.C. § 1341(a)(1). That language “mean[s] exactly what it says: that no license or permit . . . shall be granted if the state has denied certification.” United States v. Marathon Dev. Corp., 867 F.2d 96, 101 (1st Cir. 1989). Because the Proposed Rule would allow a federal license or permit to be granted despite a denial of certification, it unlawfully conflicts with a statute Congress “meant to ‘continu[e] the authority of the State ... to act to deny a permit and thereby prevent a Federal license or permit from 2 IDEQ maintains a running list of past and pending EPA actions on water quality standards at the following URL: http://www.deq.idaho.gov/water-quality/surface-water/standards/epa-actions-on-proposed-standards/ IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 8 issuing to a discharge source within such State.’” S.D. Warren, 547 U.S. at 380 (quoting S.Rep. No. 92–414, p. 69 (1971)). Likewise, section 401 does not allow federal permitting or licensing agencies to ignore conditions established in a water quality certification. Section 401(d) unambiguously mandates that any condition set forth in a water quality certification “shall become a condition on any Federal license or permit” for which certification is necessary. 33 U.S.C § 1341(d). Accordingly, the courts have uniformly recognized that “‘EPA has no authority to ignore State certification or to determine whether limitations certified by the State are more stringent than required to meet the requirements of State law.’” Roosevelt Campobello Intern. Park Com'n v. EPA, 684 F.2d 1041, 1056 (1st Cir. 1982) (quoting EPA, Decision of the General Counsel No. 58 (March 29, 1977)); see also American Rivers, Inc. v. FERC, 129 F.3d 99, 107 (2d Cir. 1997) (holding section 401(d)’s “language is unequivocal, leaving little room for FERC to argue that it has authority to reject state conditions it finds to be ultra vires.”); Sierra Club v. U.S. Army Corps of Engineers, 909 F.3d 635, 648 (4th Cir. 2018) (“[T]he plain language of the Clean Water Act does not authorize the Corps to replace a state condition with a meaningfully different alternative condition, even if the Corps reasonably determines that the alternative condition is more protective of water quality.”). Indeed, both the majority and the dissent in PUD No. 1 agreed that conditions imposed under section 401(d) are mandatory. Compare PUD No. 1, 511 U.S. at 708 (O’Connor, J.) (“The limitations included in the certification become a condition on any federal license.”), with id. at 734–35 (Thomas, J., dissenting) (“Section 401(d) conditions imposed by States are . . . binding” on the federal licensing or permitting agency “regardless of whether [the agency] favors the limitation”).There is no lawful justification for the Proposed Rule’s departure from this bedrock principle. The proper recourse for a party dissatisfied with a certification condition or denial is to seek review in a court of appropriate jurisdiction. 5. Certifying authorities are in the best position to decide the “reasonable amount of time” for acting on a given certification request. Proposed Rule section 121.4 directs federal permitting and licensing agencies to establish the “reasonable amount of time” for certifying authorities to act on a request for certification. This aspect of the proposal ignores the reality that certifying authorities are more knowledgeable about local water quality, local water quality requirements, and their certification processes. Certifying authorities are thus in the best position to determine how much time is reasonable to IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 9 address local water quality in accordance with local law and the one-year limit established by section 401(a)(1). At a minimum, proposed section 121.4(d) should be revised to require federal agencies to seek and defer to input from the certifying authority before establishing the reasonable period of time for any certification. 6. “Receipt” of a “certification request” occurs on the date the certifying authority verifies that it has received a complete request for certification. Section 401 provides that a certifying authority waives certification by failing or refusing act on a request for certification “within a reasonable period of time (which shall not exceed one year) after receipt of such request” for certification. 33 U.S.C. §1341(a)(1). Before the Proposed Rule, EPA took the position that this waiver period begins only when the certifying authority has received a complete application. Abandoning that longstanding approach, proposed section 121.1(o) of the Proposed Rule would define “receipt” as the “date that a certification request is documented as received by a certifying authority in accordance with applicable submission procedures.” This definition is arbitrary and unworkable because it fails to ensure that certifying agencies will receive from the applicant all the information necessary to act on the request within a reasonable period of time. In IDEQ’s experience, the primary cause of delay in the certification process is certification requests that inadequately address Idaho’s water quality requirements. For example, Idaho’s water quality standards require an antidegradation analysis for every federal permit subject to certification under section 401. See IDAPA 58.01.02.051, .052. Consistent with EPA’s antidegradation regulations at 40 C.F.R. § 131.12, that review entails extensive alternative analysis, intergovernmental coordination, and public participation processes where a federally permitted or licensed activity will significantly degrade high quality waters. IDEQ cannot make a certification decision until it completes this additional, federally-mandated antidegradation analysis. While IDEQ prefers to work with applicants to develop the necessary information, such accommodations may not be feasible if the waiver period begins upon receipt of an inadequate certification request. Indeed, when a request does not include sufficient information addressing all applicable water quality requirements, the Proposed Rule would leave a certifying authority little choice. The authority could either risk waiver by working with the applicant during the so- called “reasonable period of time,” or it could deny certification and risk litigation over that decision. A rule that produces more waivers fails to serve the purposes of the CWA, just as a rule IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 10 that produces more denials (and resulting litigation) fails to serve the goal of expediting projects subject to section 401. Accordingly, EPA should define “receipt” as occurring when the certifying authority verifies in writing that it has received a complete request for certification that includes all materials required by state law. Relatedly, and just as EPA has required for its own certification process, pre-request consultation with the certifying authority should be mandatory for each applicant but waivable by the certifying authority. See Proposed 40 C.F.R. § 121.12. Further, the definition of “certification request” should require, as a minimum element, that the applicant’s request provide any additional information deemed necessary by the certifying authority. Without this change, the minimum elements of a “certification request” in proposed section 121.1(c) will not provide IDEQ sufficient information to act consistent with the Idaho’s antidegradation policy within a reasonable amount of time. If pre-request consultation is mandatory, certifying authorities will be able to notify the applicant of any additional information needed to process their request consistent with applicable law. And, if the additional information required by the certifying authority is a minimum element of a valid “certification request,” certifying authorities will be in a better position to act on the request expeditiously. This would be far more constructive than forcing certifying authorities to deny certification because they are unable to obtain and adequately review all necessary information within a reasonable period of time. 7. A certifying authority does not fail or refuse to act on a request for certification if the applicant withdraws the request before the reasonable period of time expires. As noted, section 401provides that waiver of certification occurs only if the certifying authority “fails or refuses to act on a request for certification, within a reasonable period of time (which shall not exceed one year) after receipt of such request.” 33 U.S.C. § 1341(a)(1). The statute does not identify any other circumstance, which makes sense in light of Congress’s desire to ensure only that “sheer inactivity by the State” would not “frustrate the federal application.” H.R. Rep. 91–940, at 56 (1970), reprinted in 1970 U.S.C.C.A.N. 2691, 2741. But, according to Proposed Rule section 121.1(h), a certifying authority “fails or refuses to act” when it “actually or constructively fails or refuses to grant or deny certification, or waive the certification requirement, within the scope of certification and within the reasonable period of time.” In addition to incorporating EPA’s unlawfully narrow “scope of certification,” this proposal IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 11 unlawfully precludes applicants from stopping the process by withdrawing their requests for certification. The proposed definition makes no allowance for such withdrawals because the certifying authority must act within the “reasonable period of time” established by a federal agency, in its sole discretion, under proposed section 121.4. See Proposed Rule 40 C.F.R. § 121.1(n) (defining “Reasonable period of time”). The Proposed Rule does not require the federal permitting or licensing agency to recognize that an applicant’s withdrawal of its certification request effectively stops the entire certification process. Consequently, the federal agency could determine that the “reasonable period of time” expired—and that certification is waived— regardless of the applicant’s decision to withdraw its request. This is not only illogical, but contrary to section 401. Under section 401, it is the applicant’s responsibility to obtain a water quality certification from the appropriate certifying authority and “provide” it to “the licensing or permitting agency.” 33 U.S.C. § 1341(a)(1). Waiver of this requirement occurs only when the certifying authority—i.e., “the State, interstate agency, or Administrator, as the case may be”— “fails or refuses to act on a request for certification” received from the applicant. Id. Because section 401 speaks of only the certifying authority’s failure or refusal to act, it does not prevent an applicant from withdrawing its request for certification, for any reason, before the waiver period expires. In that circumstance, the applicant has made it impossible to fail or refuse to act on the withdrawn request. Id. No certifying authority should be forced to act, nor should any applicant should be forced to proceed, upon a request the applicant chooses to withdraw. Yet the proposed definition at section 121.1(h) authorizes the federal permitting or licensing agency to find the certifying authority failed or refused to act merely because the “reasonable period of time”—as determined by that agency, in its sole discretion—has expired. Once an applicant submits an initial request for certification, there is nothing in the Proposed Rule to stop the federal permitting or licensing agency from insisting that the process continue based on that, and only that, request. IDEQ knows of no other permitting regime that would force a decision on an application that the applicant no longer wishes to pursue. Nothing in section 401’s text demands that result here. 8. The Proposed Rule unlawfully reserves to federal permitting or licensing agencies exclusive responsibility for enforcing certification conditions. IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 12 EPA proposes that “[t]he Federal agency shall be responsible for enforcing certification conditions that are incorporated into a federal license or permit.” Proposed 40 C.F.R. § 121.9(c). Another change to the federal-state balance established by Congress, this proposal would allocate to the federal permitting or licensing agency exclusive authority to enforce section 401 certification conditions. This limitation on state enforcement is plainly contrary to the CWA. The broad savings clause in section 510 explicitly preserves state authority to “enforce” their standards and limitations on discharges, as well as any requirement respecting the abatement of pollution, subject only to established minimum federal standards. 33 U.S.C. § 1370; see also id. § 1341(b). IDEQ’s water quality certifications are enforceable orders under Idaho law, Idaho Code § 39-108, and nothing in the CWA precludes Idaho from enforcing them as such. In fact, the CWA expressly provides states an additional, federal cause of action to enforce section 401certification. 33 U.S.C. §§ 1365(a), (f)–(g). Congress plainly intended states to have a role in enforcing water quality certifications. Deschutes River Alliance v. Portland Gen. Elec. Co., 249 F.Supp.3d 1182, 1192 (D.Or. 2017). “The very entities charged with the authority and responsibility to craft section 401 certification conditions cannot be bereft of the authority to enforce those conditions.” Id. Recognizing certifying authorities’ enforcement role is not only legally required, it is a practical necessity. The certifying state must be involved in enforcement of conditions that the state imposed to ensure compliance with state law. And, because federal permitting authorities sometimes conclude they lack authority to enforce 401 conditions, there must be another means of enforcing such conditions. Otherwise, the permitting authority’s decision not to enforce a condition would, for all practical purposes, nullify it. The text of section 401 provides no reason to believe Congress intended to give federal agencies authority to effectively veto state certification conditions. CONCLUSION For the above reasons, IDEQ believes the Proposed Rule is outside EPA’s rulemaking authority, inconsistent with section 401’s text and purpose, and contrary to decades’ worth of judicial and administrative precedent. The Proposed Rule unlawfully constrains the timing and scope of state action under section 401. It also unlawfully expands federal oversight of state certification processes and decisions. If finalized, the Proposed Rule would violate the IDEQ Comments on Rulemaking Docket EPA-HQ-OW-2019-0405 October 21, 2019 Page 13 Administrative Procedure Act, for it is contrary to law, arbitrary and capricious and an abuse of discretion, and without statutory authority. IDEQ therefore requests that EPA withdraw the Proposed Rule and meaningfully consult with states on a new proposal that honors the text and purpose of section 401. 
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