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       Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 1 of 134 No. 12-17808 IN THE United States Court of Appeals for the Ninth Circuit GEORGE K. YOUNG, JR., Plaintiff-Appellant, v. STATE OF HAWAII, ET AL., Defendants-Appellees. On Appeal from the United States District Court for the District of Hawaii, No. 1:12-cv-00336-HG-BMK District Judge Helen Gillmor EN BANC BRIEF OF DEFENDANTS-APPELLEES CLARE E. CONNORS NEAL KUMAR KATYAL Attorney General of the State of Hawaii MITCHELL P. REICH KIMBERLY T. GUIDRY SUNDEEP IYER Solicitor General of the State of Hawaii HOGAN LOVELLS US LLP ROBERT T. NAKATSUJI 555 Thirteenth Street NW KALIKOʻONALANI D. FERNANDES Washington, DC 20004 Deputy Solicitors General Telephone: (202) 637-5600 DEPARTMENT OF THE ATTORNEY Fax: (202) 637-5910 GENERAL, STATE OF HAWAII Email: neal.katyal@hoganlovells.com 425 Queen Street Attorneys for Defendants-Appellees Honolulu, HI 96813 Attorneys for State of Hawaii Defendants-Appellees (additional counsel listed on inside cover) Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 2 of 134 JOSEPH K. KAMELAMELA Corporation Counsel LAUREEN L. MARTIN Litigation Section Supervisor D. KAENA HOROWITZ Deputy Corporation Counsel COUNTY OF HAWAII 101 Aupuni Street, Suite 325 Hilo, Hawaii 96720 Attorneys for County of Hawaii Defendants-Appellees Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 3 of 134 TABLE OF CONTENTS Page TABLE OF AUTHORITIES ................................................................................... iii INTRODUCTION ..................................................................................................... 1 BACKGROUND ....................................................................................................... 3 A. Statutory Background....................................................................... 3 B. Factual and Procedural History ........................................................ 5 ARGUMENT ............................................................................................................. 7 I. HAWAII LAW AUTHORIZES ISSUANCE OF AN OPEN- CARRY LICENSE ON A SHOWING OF GOOD CAUSE ..................... 8 II. HAWAII’S OPEN-CARRY LAW COMPORTS WITH THE SECOND AMENDMENT ....................................................................... 11 A. Hawaii’s Open-Carry Law Does Not Burden Conduct Protected By The Second Amendment .......................................... 15 1. English History .................................................................... 15 2. Colonial History .................................................................. 22 3. History After The Founding ................................................. 23 a. Pre-Civil War Legislation ......................................... 23 b. Post-Civil War Legislation ........................................ 27 c. Case Law ................................................................... 29 d. Nineteenth-Century Commentators ........................... 32 4. Conclusion ........................................................................... 34 B. Even If Hawaii’s Good-Cause Statute Burdened Conduct Protected By The Second Amendment, It Would Survive Intermediate Scrutiny ..................................................................... 36 i Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 4 of 134 TABLE OF CONTENTS—Continued Page 1. Good-Cause Restrictions on Open Carry Do Not Implicate the “Core” of the Second Amendment ................ 37 2. Hawaii’s Law Satisfies Intermediate Scrutiny..................... 38 CONCLUSION ........................................................................................................ 42 CERTIFICATE OF COMPLIANCE ADDENDUM CERTIFICATE OF SERVICE ii Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 5 of 134 TABLE OF AUTHORITIES Page(s) CASES Andrews v. State, 50 Tenn. 165 (1871)............................................................................................ 30 Bliss v. Commonwealth, 12 Ky. 90 (1822) ...........................................................................................31, 32 Chune v. Piott, 80 Eng. Rep. 1161 (K.B. 1615) ....................................................................17, 21 City of Salina v. Blaksley, 83 P. 619 (Kan. 1905) ...................................................................................31, 32 Colacurcio v. City of Kent, 163 F.3d 545 (9th Cir. 1998) .............................................................................. 39 Del Monte Fresh Produce (Hawaii), Inc. v. Int’l Longshore & Warehouse Union, 146 P.3d 1066 (Haw. 2006) .................................................................................. 9 District of Columbia v. Heller, 554 U.S. 570 (2008) .....................................................................................passim Drake v. Filko, 724 F.3d 426 (3d Cir. 2013) ...................................................................36, 40, 41 English v. State, 35 Tex. 473 (1871).............................................................................................. 29 Ex Parte Burford, 7 U.S. (3 Cranch) 448 (1806) .......................................................................25, 26 Ex parte Thomas, 97 P. 260 (Okla. 1908) ........................................................................................ 31 Fife v. State, 31 Ark. 455 (1876).............................................................................................. 30 iii Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 6 of 134 TABLE OF AUTHORITIES—Continued Page(s) Fyock v. City of Sunnyvale, 779 F.3d 991 (9th Cir. 2015) .......................................................................passim Gould v. Morgan, 907 F.3d 659 (1st Cir. 2018) .............................................................36, 37, 39, 40 Haile v. State, 38 Ark. 564 (1882).............................................................................................. 30 Hancock v. Kulana Partners, LLC, 692 F. App’x 329 (9th Cir. 2017) ....................................................................... 11 Heller v. District of Columbia, 670 F.3d 1244 (D.C. Cir. 2011) .......................................................................... 36 Isaiah v. State, 58 So. 53 (Ala. 1911) .......................................................................................... 31 Jackson v. City & County of San Francisco, 746 F.3d 953 (9th Cir. 2014) ........................................................................12, 14 Kachalsky v. County of Westchester, 701 F.3d 81 (2d Cir. 2012) .....................................................................36, 37, 41 Kepoʻo v. Watson, 952 P.2d 379 (Haw. 1998) .................................................................................. 10 Mai v. United States, 952 F.3d 1106 (9th Cir. 2020) ............................................................................ 37 McDonald v. City of Chicago, 561 U.S. 742 (2010) ............................................................................................ 12 Nat’l Rifle Ass’n of Am. v. Bureau of Alcohol, Tobacco, Firearms, & Explosives, 700 F.3d 185 (5th Cir. 2012) ........................................................................13, 36 Nunn v. State, 1 Ga. 243 (1846) ................................................................................................. 31 iv Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 7 of 134 TABLE OF AUTHORITIES—Continued Page(s) O’Neill v. State, 16 Ala. 65 (1849) ................................................................................................ 26 Payton v. New York, 445 U.S. 573 (1980) ............................................................................................ 19 Pena v. Lindley, 898 F.3d 969 (9th Cir. 2018) .............................................................................. 14 People v. Persce, 97 N.E. 877 (N.Y. 1912) ..................................................................................... 31 People ex rel. Darling v. Warden of City Prison, 139 N.Y.S. 277 (N.Y. App. Div. 1913) .............................................................. 31 Peruta v. County of San Diego, 824 F.3d 919 (9th Cir. 2016) .......................................................................passim Silvester v. Harris, 843 F.3d 816 (9th Cir. 2016) .......................................................................passim Simpson v. State, 13 Tenn. 356 (1833)............................................................................................ 31 Sir John Knight’s Case, 87 Eng. Rep. 75 (K.B. 1686) .............................................................................. 17 State v. Chandler, 5 La. Ann. 489 (1850) ......................................................................................... 31 State v. Duke, 42 Tex. 455 (1874).............................................................................................. 29 State v. Huntly, 25 N.C. 418 (1843) .................................................................................26, 27, 34 State v. Reid, 1 Ala. 612 (1840) ................................................................................................ 31 v Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 8 of 134 TABLE OF AUTHORITIES—Continued Page(s) State v. Wilburn, 66 Tenn. 57 (1872)........................................................................................30, 31 State v. Workman, 14 S.E. 9 (W. Va. 1891) ...................................................................................... 30 Strickland v. State, 72 S.E. 260 (Ga. 1911) .................................................................................31, 32 Territory of Hawaii v. Mankichi, 190 U.S. 197 (1903) .............................................................................................. 3 Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180 (1997) ............................................................................................ 41 United States v. Chovan, 735 F.3d 1127 (9th Cir. 2013) ......................................................................37, 39 United States v. McCane, 573 F.3d 1037 (10th Cir. 2009) .......................................................................... 13 United States v. Skoien, 614 F.3d 638 (7th Cir. 2010) .............................................................................. 14 Washington State Grange v. Washington State Republican Party, 552 U.S. 442 (2008) ............................................................................................ 11 Wilson v. State, 33 Ark. 557 (1878).............................................................................................. 30 Woollard v. Gallagher, 712 F.3d 865 (4th Cir. 2013) ........................................................................36, 40 Young v. Hawaii, 548 F. Supp. 2d 1151 (D. Haw. 2008) .................................................................. 5 Young v. Hawaii, 911 F. Supp. 2d 972 (D. Haw. 2012) ................................................................ 5, 6 vi Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 9 of 134 TABLE OF AUTHORITIES—Continued Page(s) Young v. Hawaii, No. 08- 00540 DAE KSC, 2009 WL 1955749, at *1 (D. Haw. July 2, 2009) ..................................................................................................................... 5 CONSTITUTIONAL PROVISIONS U.S. Const. amend. II ........................................................................................passim English Declaration of Rights, 1 W. & M., c. 2, § 7, in 3 Eng. Stat. at Large 441 (1689) ............................................................................................1, 18 Md. Declaration of Rights art. 3 (1776)................................................................... 23 STATUTES 1686 N.J. Laws 289-290, ch. 9 ................................................................................ 22 1696 N.H. Laws 15 .................................................................................................. 23 1741 N.C. Sess. Laws 131 ....................................................................................... 23 1759 N.H. Laws 1 .................................................................................................... 23 1786 Va. Acts 33, ch. 21 .......................................................................................... 23 1821 Tenn. Pub. Acts 15-16, ch. XIII ...................................................................... 23 1847 Va. Acts 129, 3 Va. Crim. Code ch. 14, § 16 ................................................. 24 1851 Pa. Laws 382, § 4 ............................................................................................ 24 1860 N.M. Laws 94-98, §§ 1-2, 6 ............................................................................ 24 1860 Pa. Laws 432, § 6 ............................................................................................ 24 1865/2 Ill. Priv. Laws 515, § 6................................................................................. 28 1867 Kan. Sess. Laws 25, § 1 .................................................................................. 28 1871 Tex. Gen. Laws 25, §§ 1-2 .............................................................................. 28 vii Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 10 of 134 TABLE OF AUTHORITIES—Continued Page(s) 1875 Ark. Acts 156-157 ........................................................................................... 28 1876 Wyo. Comp. Laws 352, § 1 ............................................................................ 28 1877 Mo. Laws 166, § 23......................................................................................... 28 1882 W. Va. Acts 421, sec. 1, § 7 ............................................................................ 28 1889 Ariz. Laws 30, §§ 1-2 ...................................................................................... 28 1889 Idaho Gen. Laws 23, § 1 ................................................................................. 28 1895 N.J. Gen. Pub. Laws 235, 237, § 47 ................................................................ 28 1901 S.C. Acts 748-749, §§ 1, 3 .............................................................................. 28 1906 Mass. Acts 150, ch. 172, § 1 ........................................................................... 29 1909 Ala. Gen. Laws 258, §§ 2, 4............................................................................ 28 1909 N.H. Laws 451-452, §§ 1, 3 ............................................................................ 28 1910 Ga. Laws 134-135, §§ 1-2............................................................................... 28 1910 Md. Laws 614-615 .......................................................................................... 29 1911 N.Y. Laws 442-443, §§ 1897, 1899 ................................................................ 28 1917 Conn. Pub. Acts 2314, ch. 129 ....................................................................... 29 1917 Or. Gen. Laws 804, § 1 ................................................................................... 29 1919 N.C. Pub. Local Laws 373-374, §§ 1-3 .......................................................... 29 Act 163, § 1, 1961 Haw. Sess. Laws 215 .................................................................. 4 Act 206, §§ 5, 7, 1927 Haw. Sess. Laws 209 ............................................................ 4 Act 26, § 8, 1933-1934 Haw. Sess. Laws Spec. Sess. 35 .......................................... 4 Act of May 25, 1852, § 1, 1852 Haw. Sess. Laws 19................................................ 3 viii Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 11 of 134 TABLE OF AUTHORITIES—Continued Page(s) An Act for the Punishing of Criminal Offenders, Mass. Prov. Laws ch. XI, § 6 (1692)...................................................................................................... 23 Del. Rev. Stat. tit. XV, ch. 97, § 13 (1852) .............................................................. 26 Fla. Stat. tit. IX, ch. 17, §§ 1062, 1064 (1902) ........................................................ 28 Haw. Rev. Laws, ch. 209, § 3089 (1905)................................................................... 3 Haw. Rev. Stat. § 134-5(a) ..................................................................................... 4, 9 Haw. Rev. Stat. § 134-5(c) ..................................................................................... 4, 9 Haw. Rev. Stat. § 134-9 ....................................................................................passim Haw. Rev. Stat. § 134-9(a) .................................................................................1, 4, 9 Haw. Rev. Stat. § 134-9(c) ......................................................................................... 5 Haw. Rev. Stat. § 134-11 ........................................................................................... 4 Haw. Rev. Stat. § 134-11(a)(2) ................................................................................ 10 Haw. Rev. Stat. § 134-23(a)....................................................................................... 4 Haw. Rev. Stat. § 134-23(b) ...................................................................................... 5 Haw. Rev. Stat. § 183D-22 ........................................................................................ 4 Haw. Rev. Stat. § 183D-28 ........................................................................................ 4 Mass. Rev. Stat. ch. 134, §§ 3-4 (1836) ................................................................... 25 Mass. Rev. Stat. ch. 134, § 6 (1836) ........................................................................ 25 Mass. Rev. Stat. ch. 134, § 16 (1836) ...................................................................... 24 Me. Rev. Stat. ch. 169, § 16 (1841) ......................................................................... 24 Mich. Rev. Stat. pt. 4, tit. II, ch. 1, § 16 (1838) ....................................................... 24 ix Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 12 of 134 TABLE OF AUTHORITIES—Continued Page(s) Minn. Rev. Stat. ch. 112, § 18 (1851) ...................................................................... 24 Okla. Stat. ch. 25, art. 47, §§ 2432-2433 (1890)...................................................... 28 Or. Stat. ch. 16, § 17 (1853) ..................................................................................... 24 Wis. Rev. Stat. ch. 144, § 18 (1849) ........................................................................ 24 Statute of Northampton, 2 Edw. 3, c. 3 (1328) ........................................................ 16 OTHER AUTHORITIES Benjamin Abbott, Judge and Jury: A Popular Explanation of Leading Topics in the Law of the Land (1880) ...........................................................32, 33 William Blackstone, Commentaries on the Laws of England (1765) ...20, 21, 25, 29 Charles C. Branas et al., Investigating the Link Between Gun Possession and Gun Assault, 99 Am. J. Pub. Health 2034 (2009) ..................... 40 By the Quenne Elizabeth I: A Proclamation Against the Carriage of Dags, and for Reformation of Some Other Great Disorders (London, Christopher Barker 1594) ................................................................... 17 By the Quenne Elizabeth I: A Proclamation Prohibiting the Use And Cariage of Dagges, Birding Pieces, And Other Gunnes, Contrary To Law (London, Christopher Barker 1600) ...................................................... 16 Calendar of the Close Rolls, Edward II, 1323-1327 (Apr. 28, 1326, Kenilworth) (H.C. Maxwell-Lyte ed., 1892) ...................................................... 16 Patrick J. Charles, The Faces of the Second Amendment Outside the Home: History Versus Ahistorical Standards of Review, 60 Clev. St. L. Rev. 1 (2012).................................................................................17, 26, 27 Edward Coke, The Third Part of the Institutes of the Laws of England 160 (London, R. Brooke 1797) .....................................................................19, 34 x Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 13 of 134 TABLE OF AUTHORITIES—Continued Page(s) Philip Cook et al., Gun Control After Heller: Threats and Sideshows from a Social Welfare Perspective, 56 U.C.L.A. L. Rev. 1041 (2009) .................................................................................................................. 40 Saul Cornell, The Right to Carry Firearms Outside of the Home: Separating Historical Myths from Historical Realities, 39 Fordham Urb. L.J. 1695 (2012)........................................................................23, 24, 25, 26 Cassandra K. Crifasi et al., Association Between Firearm Laws and Homicide in Urban Counties, 95 J. Urb. Health 383 (2018) .............................. 39 Michael Dalton, The Country Justice: Containing the Practice of the Justices of the Peace Out of Their Sessions (London, W. Rawlins & S. Roycroft 1690) (1618) ..........................................................................18, 22 John J. Donahue et al., Right-to-Carry Laws and Violent Crime: A Comprehensive Assessment Using Panel Data and a State-Level Synthetic Controls Analysis, 16 J. Empirical Legal Stud. 198 (2019) .................................................................................................................. 39 Mark Anthony Frassetto, To the Terror of the People: Public Disorder Crimes and the Original Public Understanding of the Second Amendment, 43 S. Ill. U. L.J. 61 (2018) ..........................................22, 25 Robert Gardiner, The Compleat Constable (London, Richard & Edward Adkins 1692) ......................................................................................... 21 William Hawkins, A Treatise of the Pleas of the Crown (1716) .................19, 22, 34 William Lambarde, The Duties of Constables, Borsholders, Tythingmen, and Such Other Low and Lay Ministers of the Peace (London, Thomas Wight 1602) ....................................................................17, 18 Carlton F.W. Lawson, Four Exceptions in Search of a Theory: District of Columbia v. Heller and Judicial Ipse Dixit, 60 Hastings L.J. 1371 (2009) .................................................................................................. 35 Letter from A.M. Keiley, The Daily State Journal (Richmond, Va., Sept. 16, 1872) .................................................................................................... 26 xi Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 14 of 134 TABLE OF AUTHORITIES—Continued Page(s) C. Kevin Marshall, Why Can’t Martha Stewart Have a Gun?, 32 Harv. J.L. & Pub. Pol’y 695 (2009) .................................................................... 35 Emlin McClain, A Treatise on the Criminal Law (1897) ........................................ 27 Merriam-Webster Dictionary (online ed. 2020) ........................................................ 9 Middlesex Sessions: Justices’ Working Documents (Apr. 6, 1751) ........................ 17 Benjamin Oliver, The Rights of an American Citizen 178 (1832)........................... 32 Oxford English Dictionary (2d ed. 1989) ................................................................ 18 Oxford English Dictionary (3d ed. 2006) ................................................................ 22 James Parker & Richard Burn, Conductor Generalis: Or, the Office, Duty and Authority of Justices of the Peace (Woodbridge, NJ, James Parker 1764) ............................................................................................. 23 John Pomeroy, An Introduction to the Constitutional Law of the United States (1868) ........................................................................................... 33 John Potter, The Antiquities of Greece (Oxford 1697) ............................................ 20 William Rawle, A View of the Constitution of the United States of America (2d ed. 1829) ........................................................................................ 33 Eric M. Ruben & Saul Cornell, Firearm Regionalism and Public Carry: Placing Southern Antebellum Case Law in Context, 125 Yale L.J. Forum 121 (2015)..........................................................................27, 34 William Oldnall Russell, A Treatise on Crimes and Indictable Misdemeanors (2d ed. 1826) ........................................................................27, 34 Richard Starke, The Office and Authority of a Justice of the Peace Explained and Digested, Under Proper Titles (Williamsburg, Alexander Purdie & John Dixon 1774) ........................................................19, 34 State of Haw., Dep’t of the Att’y Gen., Opinion Letter No. 18-1, Availability of Unconcealed-Carry Licenses (Sept. 11, 2018).......................9, 10 xii Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 15 of 134 TABLE OF AUTHORITIES—Continued Page(s) St. George Tucker, Blackstone’s Commentaries with Notes of Reference (Lawbook Exchange, Ltd. ed. 2008) (1803)................................33, 34 Peter Oxenbridge Thacher, Two Charges to the Grand Jury of the County of Suffolk (1837) ..................................................................................... 26 The American and English Encyclopedia of Law (1887) ....................................... 25 Francis Wharton, A Treatise on the Criminal Law of the United States (1857) ......................................................................................................26, 27, 34 xiii Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 16 of 134 INTRODUCTION For centuries, laws requiring individuals to have good cause before publicly carrying firearms have been part of our legal tradition. The English enacted the first law restricting public carry of firearms in 1328, and continued to enforce it through the 1689 Declaration of Rights and afterwards. The colonists brought those laws with them to America, where they were incorporated into the common law and statutes of many States. In the first decades of the nineteenth century, numerous States—recognizing that openly carrying firearms in public without justification would cause fear among ordinary citizens and risk provoking deadly confrontations—enacted criminal prohibitions on carrying weapons without “reasonable cause to fear an assault or injury.” And by the beginning of the twentieth century, more than 30 States had enacted similar prohibitions, which were upheld by every court to consider their constitutionality. Under the Second Amendment, this history matters. In District of Columbia v. Heller, 554 U.S. 570 (2008), the Supreme Court held that the Second Amendment codified “a pre-existing right,” whose contours must be determined based on a “historical understanding of the scope of the right.” Id. at 592, 625. The Court also emphasized that the Second Amendment does not “cast doubt on longstanding prohibitions on the possession” and carrying of firearms. Id. at 626- 627. Seven centuries of continuous regulation—affirmed time and again by 1 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 17 of 134 legislatures, courts, and treatises—suffice to establish that carrying weapons in public without good cause has never been part of the “right to keep and bear Arms.” Hawaii’s good-cause restriction on the open carrying of firearms falls comfortably within that historical tradition. Like the good-cause laws long in force in many other States, Hawaii’s law provides that individuals may obtain a license to carry loaded handguns openly if they show “the urgency or the need” for a gun to protect “life and property,” and that individuals may obtain a concealed carry license when they show “reason to fear injury to [their] person or property.” Haw. Rev. Stat. § 134-9(a). This law does not burden any right protected by the Second Amendment. At a minimum—and as the First, Second, Third, and Fourth Circuits held when evaluating similar laws—it is a vital public safety measure that satisfies intermediate scrutiny. It should be upheld. A divided panel of this Court lacked a valid justification for holding otherwise. It mischaracterized Hawaii’s law as “an effective ban on the public carry of firearms” by anyone other than a “security guard”; then, it declared the law “void” on the ground that it “amounts to a destruction” of the right to bear arms. Add. 51-54.1 But nothing in Hawaii’s law limits public carry to security guards, and the Attorney General and every county in the State have expressly 1 All references to “Add.” are to the Addendum to Defendants-Appellees’ Petition for Rehearing En Banc. See Dkt. 155. 2 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 18 of 134 stated that they do not read the law so narrowly. It follows that the panel’s bottom- line conclusion was also wrong. The panel identified no credible historical evidence suggesting that good-cause laws are unconstitutional, and a wealth of historical evidence points the other way. The panel erred by striking down Hawaii’s law, and thereby depriving Hawaii and other States throughout the Ninth Circuit of a vital and longstanding means of protecting citizens from gun violence. The District Court’s judgment dismissing this suit should be affirmed. BACKGROUND A. Statutory Background For over 150 years, Hawaii has regulated the public carry of firearms. In 1852, the Hawaii Legislative Council made it a criminal offense for “[a]ny person not authorized by law” to “carry, or be found armed with, any . . . pistol . . . or other deadly weapon . . . unless good cause be shown for having such dangerous weapons.” Act of May 25, 1852, § 1, 1852 Haw. Sess. Laws 19, 19. That law remained in force after the U.S. Constitution was extended in full to the territory of Hawaii in 1898. See Haw. Rev. Laws, ch. 209, § 3089 (1905); Territory of Hawaii v. Mankichi, 190 U.S. 197, 209-211 (1903). In 1927, the territorial legislature updated the law to bar individuals from carrying a “pistol or revolver” unless they obtained a license upon showing “good reason to fear an injury to [their] person or 3 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 19 of 134 property” or “other proper reason for carrying” a firearm. Act 206, §§ 5, 7, 1927 Haw. Sess. Laws 209, 209-211. In 1934 and 1961, Hawaii revised its firearms statute to substantially its present form. See Act 26, § 8, 1933-1934 Haw. Sess. Laws Spec. Sess. 35, 39; Act 163, § 1, 1961 Haw. Sess. Laws 215, 215-216. Today, Hawaii law allows individuals to carry firearms in a variety of circumstances. Any person who lawfully possesses a firearm may carry it at her residence, workplace, place of sojourn, or a target range. Haw. Rev. Stat. §§ 134- 5(a), 134-23(a). Individuals may carry firearms between those locations, as well as to and from repair shops, firearms dealers, gun shows, and police stations, provided the gun is unloaded and placed in an enclosed container. Id. §§ 134-5(a), 134-23(a). Residents may also carry firearms while hunting, and to and from a place of hunting, after completing a hunter education course and paying a nominal fee. Id. § 134-5(a), (c); see id. §§ 183D-22, 183D-28. And various government officials may carry firearms in connection with their job duties. Id. § 134-11. Individuals may also obtain licenses to carry handguns in a broader set of circumstances if they show reason to fear injury or a need for defense. Section 134-9 provides that, “[i]n an exceptional case,” the chiefs of police in each of Hawaii’s four counties may issue a license to carry a concealed handgun to an individual who “shows reason to fear injury to the applicant’s person or property.” Id. § 134-9(a). Chiefs may issue a license to carry an unconcealed handgun where 4 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 20 of 134 “the urgency or the need has been sufficiently indicated” and the applicant is “engaged in the protection of life and property.” Id. Carrying a handgun without a license or statutory authorization is a criminal offense. Id. §§ 134-9(c), 134-23(b). B. Factual and Procedural History In 2011, George Young twice applied for carry licenses from the County of Hawaii. Supp. ER 13. Each time, he failed to identify any particularized need to carry a handgun; he stated only that he wished to carry a firearm for “the purpose [of] personal security, self-preservation and defense, and protection of personal family members and property.” Id. The chief of police denied the applications because Young had not identified “an exceptional case or demonstrated urgency,” as Section 134-9 requires. Id. (emphasis omitted).2 Young sued the County, the State, and numerous state and local officials. Id. at 1-4. Among other claims, he asserted that the requirements in Section 134-9 for issuance of a carry license violate the Second Amendment. Id. at 30-51. The District Court dismissed the complaint. Young v. Hawaii, 911 F. Supp. 2d 972 (D. Haw. 2012). It explained that the Second Amendment “does not include the right ‘to carry any weapon whatsoever in any manner whatsoever and for whatever purpose.’ ” Id. at 990 (quoting Heller, 554 U.S. at 626). Because 2 In 2007 and 2008, Young filed three separate applications for carry licenses, all on identical grounds; those applications were likewise denied. See Young v. Hawaii, 548 F. Supp. 2d 1151, 1158-59 (D. Haw. 2008); Young v. Hawaii, No. 08- 00540 DAE KSC, 2009 WL 1955749, at *1 (D. Haw. July 2, 2009). 5 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 21 of 134 Hawaii’s law “allow[s] firearms to be carried in public between specified locations or with a showing of special need,” it “does not implicate activity protected by the Second Amendment.” Id. But “[e]ven if” it did, Section 134-9 would pass intermediate scrutiny. Id. at 990-991. A divided panel of this Court reversed. Add. 59. Writing for the majority, Judge O’Scannlain asserted that “[S]ection 134-9 limits the open carry of firearms” to individuals, such as “security guard[s],” who wish to carry handguns “when in the actual course of their duties.” Add. 51. The panel identified no textual basis for this limitation. Instead, it gleaned its interpretation from a regulation issued by the County’s police department, Add. 7, and a statement by the County’s attorney that he was unaware of instances in which the County had issued open-carry licenses to persons other than security guards, Add. 51. The panel held that, so construed, Section 134-9 “ ‘amounts to a destruction’ of a core right” protected by the Second Amendment. Add. 52-53. It noted that a single nineteenth-century legal scholar wrote that Congress could not “pass a law prohibiting any person from bearing arms,” Add. 17 (emphasis added; citation omitted), and that several nineteenth-century cases held or assumed that legislatures could not “destroy the right to carry firearms in public altogether,” Add. 23 (emphases added). The panel concluded from this that the Constitution “must guarantee some right to self-defense in public,” and that Hawaii’s law 6 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 22 of 134 “eviscerate[d]” that right by imposing “an effective ban” on public carry. Add. 45- 46, 53-54. The panel refused to “analyze section 134-9 as a ‘good cause’ requirement.” Add. 53. Still, it dismissed the historical evidence supporting good-cause laws, including centuries of English laws restricting open carry, Add. 37-39, numerous nineteenth-century statutes barring carry absent “reasonable cause,” Add. 32-33, and the many cases upholding those and similar restrictions, Add. 24-28. The panel stated that this extensive history did “not add much to [its] analysis.” Add. 35. Judge Clifton dissented. He explained that Section 134-9 “is the same type of ‘good cause’ public carry regulation that the Second, Third, and Fourth Circuits upheld.” Add. 62 (Clifton, J., dissenting). Given that similar laws trace back to the fourteenth century and have “existed throughout United States history,” Judge Clifton would have upheld Section 134-9 as a “longstanding, presumptively lawful regulation.” Add. 62-69. Alternatively, he would have held that this law survives intermediate scrutiny. Add. 70-75. This Court granted rehearing en banc. ARGUMENT The panel erred in concluding that Hawaii’s open-carry law violates the Second Amendment. The panel rested that conclusion on the premise that 7 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 23 of 134 Hawaii’s law is a complete ban on open carry. It is not; Section 134-9 authorizes the issuance of both open-carry and concealed-carry permits on a showing of good cause. And once the law is properly understood, it readily passes constitutional muster. As centuries of history demonstrate, laws requiring good cause to publicly carry firearms do not impinge on the Second Amendment right to “bear Arms” as originally understood, and are “longstanding prohibitions” that are “presumptively lawful” under Heller. 554 U.S. at 626-627 & n.26. Alternatively, even if Hawaii’s law burdens conduct protected by the Second Amendment, it survives intermediate scrutiny. I. HAWAII LAW AUTHORIZES ISSUANCE OF AN OPEN-CARRY LICENSE ON A SHOWING OF GOOD CAUSE. The panel’s errors began with its premise: that Section 134-9 “limits the open carry of firearms” to “security guard[s]” and others who seek to carry weapons “in the actual course of their duties.” Add. 51. The panel failed to identify any textual basis in Section 134-9 for this supposed limit. Instead, the panel grounded it in a regulation issued by the County of Hawaii in 1997. Add. 7, 51. But a regulation issued by one of Hawaii’s four counties has no bearing on the meaning of statute enacted by the State decades earlier. In Hawaii, as elsewhere, the meaning of a state statute is determined by its text, not by how a local 8 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 24 of 134 government supposedly applies it. See Del Monte Fresh Produce (Hawaii), Inc. v. Int’l Longshore & Warehouse Union, 146 P.3d 1066, 1076 (Haw. 2006).3 Nor is there any plausible textual basis for the panel’s reading. Section 134- 9 authorizes the issuance of open-carry permits to any otherwise-qualified person who demonstrates “the urgency or the need” to openly carry a handgun and who “is engaged in the protection of life and property.” Haw. Rev. Stat. § 134-9(a). A private individual, no less than a security guard, may have “the urgency or the need” to carry a gun—for instance, when a stalker has issued credible threats of bodily harm. State of Haw., Dep’t of the Att’y Gen., Opinion Letter No. 18-1, Availability of Unconcealed-Carry Licenses, at 8-9 (Sept. 11, 2018) (“AG Opinion”), Add. 84-85. And a private individual may be “engaged in the protection of life and property,” even when it is not part of her job—for example, when she is protecting herself, her loved ones, or her home from a violent domestic abuser. Id.; see Merriam-Webster Dictionary (online ed. 2020) (defining “engage in” to mean, simply, “to do” or “take part in”); cf. Haw. Rev. Stat. § 134-5(a), (c) (individuals may “carry and use” a firearm “while actually engaged in hunting or target shooting” (emphasis added)). The Legislature could have limited carry to persons “while in the performance of their respective duties,” as it did elsewhere. 3 In fact, the County’s attorney informed the panel that its regulation does not limit open-carry licenses to security guards, Oral Arg. Recording at 16:22-17:01, and the County has since reiterated that understanding, see Rehearing Pet. Reply 3. 9 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 25 of 134 E.g., Haw. Rev. Stat. § 134-11(a)(2) (authorizing carry by “members of the armed forces . . . and mail carriers while in the performance of their respective duties”). But the Legislature omitted such language from Section 134-9. A federal court has no authority to blue-pencil it in. To the extent the law’s text leaves any doubt, the Hawaii Attorney General has resolved it. In response to the panel’s decision, the Attorney General published a formal opinion clarifying that “section 134-9 does not limit unconcealed-carry licenses to persons whose job entails the protection of life and property.” AG Opinion at 1-2. Like good-cause requirements in other States, the Attorney General explained, Section 134-9 allows issuance of a license if an applicant demonstrates “a need to carry a firearm for protection that substantially exceeds the need possessed by ordinary law-abiding citizens.” Id. at 7-8. Under Hawaii law, the Attorney General’s opinion is “highly instructive” in ascertaining the statute’s meaning. Kepoʻo v. Watson, 952 P.2d 379, 387 n.9 (Haw. 1998). Furthermore, all four of the State’s counties have expressly stated that they enforce the law in a manner consistent with that opinion. See Amicus Br. of County of Honolulu et al., at 2-6, Dkt. 157. Basic principles of federalism and constitutional avoidance instruct that the Court should accept that straightforward interpretation of the statute’s text, rather than importing an atextual limit into the statute and relying on it to declare the law “void” in its entirety. Add. 51-53; see 10 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 26 of 134 Washington State Grange v. Washington State Republican Party, 552 U.S. 442, 449 (2008) (a statute is facially invalid only if “the law is unconstitutional in all of its applications”).4 Once the panel’s erroneous understanding of Hawaii law is corrected, very little remains of its constitutional analysis. The panel concluded that States may not enact an “effective ban” on open carry. Add. 52-54; see Add. 14-32. But Hawaii’s law does not impose such a ban. It permits the issuance of open-carry licenses on a showing of good cause to fear injury. And as Judge Clifton recognized in his panel dissent, Hawaii law also provides for the issuance of concealed-carry licenses on a showing of good cause. Add. 72-73 & n.4; see Haw. Rev. Stat. § 134-9. For the reasons that follow, that law comports with the Second Amendment. II. HAWAII’S OPEN-CARRY LAW COMPORTS WITH THE SECOND AMENDMENT. The Second Amendment provides: “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” U.S. Const. amend. II. In Heller, the Supreme Court held that the Second Amendment “confer[s] an individual right to keep and 4 If the Court is uncertain about the scope of Section 134-9, it may certify the question to the Hawaii Supreme Court. See, e.g., Hancock v. Kulana Partners, LLC, 692 F. App’x 329 (9th Cir. 2017). 11 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 27 of 134 bear arms.” 554 U.S. at 595. The Court stressed, however, that this right is “not unlimited.” Id. at 595, 626; see McDonald v. City of Chicago, 561 U.S. 742, 786 (2010). The Second Amendment “codified a pre-existing right,” and so incorporated the “limitations upon the individual right” that were “inherited from our English ancestors.” Heller, 554 U.S. at 592, 595, 599 (citation omitted). Furthermore, Heller “did not cast doubt on such longstanding regulatory measures as ‘prohibitions on the possession of firearms by felons and the mentally ill’ ” and “ ‘laws forbidding the carrying of firearms in sensitive places.’ ” McDonald, 561 U.S. at 786 (quoting Heller, 554 U.S. at 626-627). Those laws, and others supported by a comparable “historical tradition,” remain “presumptively lawful.” Heller, 554 U.S. at 626-627 & n.26. Following Heller, this Circuit, like others, has adopted a two-step framework for analyzing Second Amendment claims. See Silvester v. Harris, 843 F.3d 816, 820-821 (9th Cir. 2016); Jackson v. City & County of San Francisco, 746 F.3d 953, 960 (9th Cir. 2014). At the first step, the Court “asks if the challenged law burdens conduct protected by the Second Amendment, based on ‘a historical understanding of the scope of the right.’ ” Silvester, 843 F.3d at 821 (quoting Heller, 554 U.S. at 625). As Heller made clear, this “historical understanding” comes in two forms. 12 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 28 of 134 In one form, “[l]aws restricting conduct that can be traced to the founding era and are historically understood to fall outside of the Second Amendment’s scope may be upheld without further analysis.” Id. In Peruta v. County of San Diego, 824 F.3d 919 (9th Cir. 2016) (en banc), for instance, this Court upheld a law restricting concealed carry against Second Amendment challenge. The Court noted that laws “specifically prohibit[ing]” concealed carry date back to sixteenth- century England. Id. at 939. It also focused on how “the adopters of the Fourteenth Amendment” understood the right, emphasizing that such laws were “nearly universally” upheld by state courts that considered them in the nineteenth century. Id. at 933, 939. Alternatively, a law may be found constitutional at the first step if it is a “longstanding” regulatory measure. Heller, 554 U.S. at 626-627 & n.26. Heller made clear that “a regulation can be deemed ‘longstanding’ even if it cannot boast a precise founding-era analogue.” Fyock v. City of Sunnyvale, 779 F.3d 991, 997 (9th Cir. 2015) (quoting Nat’l Rifle Ass’n of Am. v. Bureau of Alcohol, Tobacco, Firearms, & Explosives, 700 F.3d 185, 196 (5th Cir. 2012)). Indeed, Heller’s leading examples of “longstanding” regulations, laws barring possession by felons and the mentally ill, Heller, 554 U.S. at 626, “are creatures of the twentieth— rather than the eighteenth—century,” United States v. McCane, 573 F.3d 1037, 1048 (10th Cir. 2009) (Tymkovich, J., concurring); see Silvester, 843 F.3d at 831 13 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 29 of 134 (Thomas, C.J., concurring); United States v. Skoien, 614 F.3d 638, 640 (7th Cir. 2010) (en banc). Accordingly, even “early twentieth century regulations” may “demonstrate a history of longstanding regulation if their historical prevalence and significance [are] properly developed in the record.” Fyock, 779 F.3d at 997; see Pena v. Lindley, 898 F.3d 969, 1003-04 (9th Cir. 2018) (Bybee, J., concurring in part and dissenting in part) (“ ‘longstanding, accepted regulations’ may come from the early-twentieth century and need not trace their roots back to the Founding”); Silvester, 843 F.3d at 830-832 (Thomas, C.J., concurring) (similar). If the Court finds that a law does not burden conduct within the scope of the Second Amendment, its inquiry is at an end; the law is constitutional. Jackson, 746 F.3d at 960. Otherwise, the Court must proceed to the second step, and analyze “how close the challenged law comes to the core of the Second Amendment.” Silvester, 843 F.3d at 821. It then applies “a sliding scale”: If the law “destr[oys]” a core Second Amendment right, it is unconstitutional, Heller, 554 U.S. at 628-629; if it “severely burdens” a core right, it is subject to strict scrutiny, Silvester, 843 F.3d at 821; and if it does neither, the Court applies intermediate scrutiny, id. at 821-822. Evaluated at either step of this inquiry, Hawaii’s open-carry law is constitutional. It does not burden conduct protected by the Second Amendment. 14 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 30 of 134 And even if the law imposed some burden on Second Amendment rights, it survives intermediate scrutiny. A. Hawaii’s Open-Carry Law Does Not Burden Conduct Protected By The Second Amendment. History makes clear that “the right to keep and bear Arms” does not protect the right to carry weapons openly without good cause. This Court may assume, without deciding, that the words “bear Arms” in the Second Amendment “impl[y] some level of public carry.” Add. 15 (emphasis added). But as Heller explained, those words do not protect “a right to keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose.” 554 U.S. at 626. To identify the limits of the right, this Court must consult the “historical understanding of [its] scope.” 554 U.S. at 625; see Peruta, 824 F.3d at 929. And here, the “historical understanding” demonstrates that Hawaii’s law does not “burden[ ] conduct protected by the Second Amendment.” Silvester, 843 F.3d at 821. 1. English History Although the panel majority began its historical analysis in the nineteenth century, Add. 19, we begin where Heller and Peruta did—with the scope of the “pre-existing right” to bear arms under English law. Peruta, 824 F.3d at 928 (quoting Heller, 554 U.S. at 592). Beginning in the early fourteenth century, English law barred persons from openly carrying firearms solely for precautionary 15 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 31 of 134 self-defense, and permitted open carry only in limited circumstances where there was a particularized need for it. In 1326, “Edward II prohibited ‘throughout [the King’s] realm’ ‘any one going armed without [the King’s] license.’” Id. (quoting 4 Calendar of the Close Rolls, Edward II, 1323-1327, at 560 (Apr. 28, 1326, Kenilworth) (H.C. Maxwell- Lyte ed., 1892)). Two years later, Parliament enacted the Statute of Northampton, “an expanded version of Edward II’s earlier prohibition.” Id. The law became “the foundation for firearms regulation in England for the next several centuries.” Id. at 930. It provided that “no Man” may “go nor ride armed by night nor by day, in Fairs, Markets, nor in the presence of the Justices or other Ministers, nor in no part elsewhere.” 2 Edw. 3, c. 3 (1328). It also carved out limited exceptions for “the King’s Servants in his presence, and his Ministers in executing of the King’s Precepts, or of their Office,” and for “a cry made for arms to keep the peace.” Id. Peruta found that the Statute of Northampton’s restrictions were “widely enforced.” 824 F.3d at 929. Proclamations issued by the Crown in the centuries following the Statute’s enactment required officers to enforce the Statute according to its “true intent and meaning,” which “meant a prohibition on the ‘car[r]ying and use of Gunnes.’ ” Id. at 931 (quoting By the Quenne Elizabeth I: A Proclamation Prohibiting the Use And Cariage of Dagges, Birding Pieces, And Other Gunnes, Contrary To Law 1 (London, Christopher Barker 1600)); see id. at 930-931 16 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 32 of 134 (collecting examples). That prohibition was expressly extended to open carry of firearms. A 1594 proclamation issued by Elizabeth I, for example, reinforced that the “open carrying” of weapons was unlawful, as it was “to the terrour of all people professing to travel and live peaceably.” Id.; By the Quenne Elizabeth I: A Proclamation Against the Carriage of Dags, and for Reformation of Some Other Great Disorders 1 (London, Christopher Barker 1594). Consistent with these proclamations, local constables and justices of the peace continued to enforce the Statute of Northampton throughout the seventeenth and eighteenth centuries. See, e.g., Middlesex Sessions: Justices’ Working Documents (Apr. 6, 1751) (reporting conviction); Chune v. Piott, 80 Eng. Rep. 1161, 1162 (K.B. 1615). In Peruta, this Court described one notable enforcement action, Sir John Knight’s Case. “England’s Attorney General charged John Knight” in 1686 “with violating the Statute of Northampton by ‘walk[ing] about the streets armed with guns.’” Peruta, 824 F.3d at 931 (quoting 87 Eng. Rep. 75 (K.B. 1686)). The court “acquitted Knight, but only because, as a government official, he was exempt from the statute’s prohibition.” Id.; see Patrick J. Charles, The Faces of the Second Amendment Outside the Home: History Versus Ahistorical Standards of Review, 60 Clev. St. L. Rev. 1, 30 (2012). To be sure, the prohibition on open carry was not without exceptions. William Lambarde, an influential commentator, identified exceptions for “the 17 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 33 of 134 Queenes servants and ministers in her precepts, or in executing her precepts”; “upon Hue and Crie made to keep the peace”; and for “places where acts against the Peace do happen.” The Duties of Constables, Borsholders, Tythingmen, and Such Other Low and Lay Ministers of the Peace 13-14 (London, Thomas Wight 1602). These exceptions, however, were limited in scope. Aside from those exceptions, constables were directed to “stay and arrest all such persons as they shall find to carry Dags or Pistols.” Id.; see Oxford English Dictionary (2d ed. 1989) (defining “dag” as a “heavy pistol or hand-gun”). And the Statute of Northampton prohibited open carry even by “persons [who] were so armed or weaponed for their defense upon any private quarrel.” Michael Dalton, The Country Justice: Containing the Practice of the Justices of the Peace Out of Their Sessions 264 (London, W. Rawlins & S. Roycroft 1690) (1618). It was against this backdrop that Parliament enacted the English Declaration of Rights in 1689, which has “long been understood to be the predecessor to our Second Amendment.” Heller, 554 U.S. at 593. The Declaration provided that “the Subjects which are Protestants may have Arms for their Defence suitable to their Conditions and as allowed by Law.” 1 W. & M., c. 2, § 7, in 3 Eng. Stat. at Large 441 (1689) (emphasis added). As Peruta explained, “the critical question is the meaning of the phrase ‘as allowed by law.’” 824 F.3d at 932. And here, as in 18 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 34 of 134 Peruta, “[t]he history just recounted” demonstrates that, but for the limited exceptions noted, carrying firearms openly “was not ‘allowed by law.’” Id. The English commentators on whom the Founding generation relied shared a similar understanding. See Heller, 554 U.S. at 593-595 (citing English treatises as evidence of original public meaning). For instance, in 1694, Lord Coke— “widely recognized by the American colonists as the greatest authority of his time on the laws of England,” Payton v. New York, 445 U.S. 573, 593-594 (1980) (internal quotation marks omitted)—“described the Statute of Northampton as providing that a man may neither ‘goe nor ride armed by night nor by day . . . in any place whatsoever.’” Peruta, 824 F.3d at 931 (quoting Edward Coke, The Third Part of the Institutes of the Laws of England 160 (London, R. Brooke 1797)). He noted that the law contained several “speciall exceptions,” and also permitted each citizen “to assemble force to defend his house.” Coke at 161. But Coke added that the law did not allow public carry merely “for doubt of danger.” Id. Other commentators agreed that there was no right to publicly carry weapons for the general purpose of precautionary self-defense. See 1 William Hawkins, A Treatise of the Pleas of the Crown 136 (1716); Richard Starke, The Office and Authority of a Justice of the Peace Explained and Digested, Under Proper Titles 6 (Williamsburg, Alexander Purdie & John Dixon 1774). 19 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 35 of 134 In the 1760s, William Blackstone similarly explained that the right to bear arms was only granted as “allowed by law.” 1 William Blackstone, Commentaries on the Laws of England *139-141 (1765). Although the panel noted Blackstone’s view that there was a “right of having and using arms for self-preservation and defence,” Add. 18, the panel did not mention that Blackstone himself called the right a “public allowance, under due restrictions,” 1 Blackstone at *139. According to Blackstone, one of these very “restrictions” was that “riding or going armed, with dangerous or unusual weapons, is a crime against the public peace, by terrifying the good people of the land; and is particularly prohibited by the Statute of Northampton.” 4 Blackstone at *148-149. To illustrate the broad scope of the “dangerous or unusual weapons” covered by this prohibition, Blackstone likened it to “the laws of Solon,” under which “every Athenian was finable who walked about the city in armour.” Id.; see 1 John Potter, The Antiquities of Greece 170 (Oxford 1697) (laws of Solon punished any person “seen to walk the City-Streets with a Sword by his Side, or having about him other Armour, unless in case of Exigency.”). Despite the overwhelming weight of this historical evidence, the panel asserted that English law did not support any restrictions on the right to carry weapons openly. None of its arguments pass muster. 20 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 36 of 134 First, the panel claimed that English laws are relevant “only to the extent they inform the original public understanding of the Second Amendment.” Add. 40. But Heller made clear that the Second Amendment “codified a pre-existing right,” and examined English history to understand its scope. 554 U.S. at 592. Moreover, the sources on which the Founders relied understood English law to prohibit open carry for the general purpose of precautionary self-defense. See supra pp. 19-20. Second, the panel read the English history as prohibiting open carry only in circumstances in which it would “terrorize the local townsfolk.” Add. 39. But Peruta did not view the Statute of Northampton or its progeny so narrowly, and with good reason. As the panel conceded, “an untoward intent to terrorize the local townsfolk was not always needed to face arrest and imprisonment.” Id.; see Chune, 80 Eng. Rep. at 1162 (defendant violated Statute of Northampton “notwithstanding he doth not break the peace”). Commentators recognized that the law prohibited people not only from going armed “in affray of their Majesties Subjects, and breach of the Peace,” but also from “wear[ing] or carry[ing] any Daggers, Guns, or Pistols Charged.” Robert Gardiner, The Compleat Constable 18 (London, Richard & Edward Adkins 1692). That was so, as Blackstone and others recognized, because openly carrying firearms would itself be likely to cause fear among the people. See, e.g., 4 Blackstone at *148-149 (“riding or going armed” is 21 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 37 of 134 “a crime against the public peace, by terrifying the good people of the land”); Dalton at 264 (similar); Mark Anthony Frassetto, To the Terror of the People: Public Disorder Crimes and the Original Public Understanding of the Second Amendment, 43 S. Ill. U. L.J. 61, 76-81 (2018).5 2. Colonial History “[N]othing in the historical record suggest[s] that the law in the American colonies . . . differed significantly from the law in England.” Peruta, 824 F.3d at 933. In 1686, New Jersey became the first colony to codify a version of the Statute of Northampton. Concerned that “persons carrying weapons in public” had “put in great fear” the “inhabitants of the Province,” the Legislature enacted a law providing that “no planter shall ride or go armed with sword, pistol, or dagger.” Id.; 1686 N.J. Laws 289-290, ch. 9; see Oxford English Dictionary (3d ed. 2006) (defining “planter” as “an early settler” or “a colonist”). Other colonies followed suit. New Hampshire in 1696 enacted a law authorizing “every Justice of the Peace within this Province” to arrest “any other 5 The panel cited William Hawkins, who noted that “no wearing of Arms is within the meaning of this Statute, unless it be accompanied with such Circumstances as are apt to terrify the People.” 1 Hawkins at 136. But Hawkins recognized that there was no general right to open carry “for the safety of his person from his assault.” Id. And his observation about “terror” was relevant only insofar as it established an exception allowing for open carry by “Persons of Quality,” who do not cause “the least suspicion of an intention to commit any act of violence or disturbance of the peace. Id. 22 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 38 of 134 that shall go Armed offensively.” 1696 N.H. Laws 15; see also 1759 N.H. Laws 1 (allowing arrest of any person “who shall go armed offensively, or put his Majesty’s subjects in fear”). North Carolina required justices of the peace to “arrest all such Persons as, in your Sight, shall ride or go armed offensively.” 1741 N.C. Sess. Laws 131. Other colonies enacted laws that were near-facsimiles of the Statute of Northampton. See 1786 Va. Acts 33, ch. 21; An Act for the Punishing of Criminal Offenders, Mass. Prov. Laws ch. XI, § 6 (1692). And still others incorporated “the common law of England” and “English statutes” wholesale. Md. Declaration of Rights art. 3 (1776). As was true of English law, these colonial laws generally did not allow open carry merely for precautionary self-defense. See, e.g., James Parker & Richard Burn, Conductor Generalis: Or, the Office, Duty and Authority of Justices of the Peace 12 (Woodbridge, NJ, James Parker 1764). 3. History After The Founding a. Pre-Civil War Legislation. Prohibitions on open carry expanded in the years after the Founding. See Saul Cornell, The Right to Carry Firearms Outside of the Home: Separating Historical Myths from Historical Realities, 39 Fordham Urb. L.J. 1695, 1719-23 (2012). In 1821, Tennessee imposed a fine on “each and every person so degrading himself, by carrying . . . pocket pistols, either public or private,” unless he was a traveler leaving his county or the State. 1821 Tenn. Pub. Acts 15-16, ch. XIII (emphasis added). In 1851, Pennsylvania made it a felony for 23 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 39 of 134 “any person” to “willfully and maliciously carry any pistol” or “gun” in the borough of York. 1851 Pa. Laws 382, § 4. In 1860, the territory of New Mexico prohibited carrying any deadly weapons, “concealed or otherwise,” and made the offense punishable by up to three months’ imprisonment. 1860 N.M. Laws 94-98, §§ 1-2, 6. Other States provided that individuals who carried firearms “without reasonable cause” could be arrested and ordered to pay a penal bond or face imprisonment. A Massachusetts law enacted in 1836 was typical. It stated: If any person shall go armed with a dirk, dagger, sword, pistol, or other offensive and dangerous weapon, without reasonable cause to fear an assualt [sic] or other injury, or violence to his person, or to his family or property, he may, on complaint of any person having reasonable cause to fear an injury, or breach of the peace, be required to find sureties for keeping the peace, for a term not exceeding six months . . . . Mass. Rev. Stat. ch. 134, § 16 (1836). Seven other States enacted virtually identical laws before the Civil War.6 These laws followed a form of criminal law enforcement common in the early nineteenth century. Cornell at 1723 n.143. They provided that a person engaged in a “danger[ous]” or “threaten[ing]” act— here, carrying a firearm without reasonable cause—could be arrested and required to pay a surety (or “penal bond”) that would be forfeited if a breach of the peace 6 See 1860 Pa. Laws 432, § 6; Or. Stat. ch. 16, § 17 (1853); Minn. Rev. Stat. ch. 112, § 18 (1851); Wis. Rev. Stat. ch. 144, § 18 (1849); 1847 Va. Acts 129, 3 Va. Crim. Code ch. 14, § 16; Me. Rev. Stat. ch. 169, § 16 (1841); Mich. Rev. Stat. pt. 4, tit. II, ch. 1, § 16 (1838). 24 Case: 12-17808, 06/04/2020, ID: 11711665, DktEntry: 245, Page 40 of 134 occurred. 2 The American and English Encyclopedia of Law 516-517 (1887); see 4 Blackstone at *251-252; Mass. Rev. Stat. ch. 134, §§ 3-4 (1836). If a person failed to pay a surety upon arrest, he could be “committed” to prison. 2 American and English Encyclopedia 517-518; see 4 Blackstone *252; Mass. Rev. Stat. ch. 134, § 6 (1836). Both formally and in practical effect, these laws subjected persons to criminal process and criminal sanctions if they carried firearms without reasonable cause. See, e.g., Ex Parte Burford, 7 U.S. (3 Cranch) 448, 451-453 (1806) (District of Columbia could not require a person to produce a surety without obtaining “a conviction” and granting constitutional protections required in “criminal prosecutions”); 2 American and English Encyclopedia 516 (describing surety laws as “part of . . . the administration of the criminal law”). It is true that the process could be triggered only by a complainant who reasonably feared “injury” or “breach of the peace.” Add. 33-34. For centuries, however, the law had treated open carry without justification as itself a threat to the peace. See supra pp. 21-22; Frassetto at 81-82. Anyone seen carrying weapons without cause would thus likely have been subject to arrest. See Cornell at 1719-20 & nn.130-131. Contemporaneous descriptions of these laws bear out this understanding. In Massachusetts, one year after the State enacted its surety law, a grand jury was instructed that “no person may go armed with a . . . pistol[ ] or other offensive and 25 
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