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      US TAX COURT US TAX COURT RECEIVED % FILED JRB U S; HARTFORD OCT 04 2019 * OCT 04 2019 KONSTANTIN ANIKEEV & NADEZHDA ANIKEEV, Petitioners, PAPER FILED v- Docket No. 13080-17 COMMISSIONER OF INTERNAL REVENUE, Respondent JOINT SECOND STIPULATION OF FACTS . U.S.TAKCOURT FILED Heft%FQRD UNITED STATES TAX COURT KONSTANTIN ANIKEEV & ) NADEZHDA ANIKEEV, ) ) Petitioners, ) ) v. ) Docket No. 13080-17 ) COMMISSIONER OF INTERNAL REVENUE, ) Filed Electronically ) Respondent. ) SECOND STIPULATION OF FACTS The parties agree to this stipulation of facts pursuant to Tax Court Rule 91. All stipulated facts shall be conclusive, provided, however, that either party may introduce other and further evidence not inconsistent with the facts herein stipulated. All stipulated exhibits shall be considered authentic. All copies shall be considered electronic reproductions of the originals and shall be treated as if originals. Any relevance objection may be made with respect to all or any part of this stipulation at or before the time of trial, but all other evidentiary objections are waived unless specifically expressed in this stipulation. 1. Attached as Exhibit 16-P is a true and correct copy of photographs of an example of a prepaid Visa gift card and money order. 2. Attached as Exhibit 17-P is a true and correct copy of IRS Publication 3611 (Rev. 1-2014). • (00137304.1 ) Docket No. 13080-17 - 2 - 3. Attached as Exhibit 18-P is a true and correct copy of the "OneVanilla Cardholder Agreement". 4. Attached as Exhibit 19-P is a true and correct copy of respondent's responses to petitioners' Branerton Letter dated 11/16/2018. 5. Attached as Exhibit 20-P is respondent's responses to petitioners' First Set of Interrogatories and Requests for Production dated 12/21/2018. 6. Attached as Exhibit 21-R is a true and correct copy of petitioners' responses to respondent's Branerton Letter dated 7/6/2018. 7. Attached as Exhibit 22-R is petitioners' responses to respondent's First Set of Interrogatories and Requests for Production dated 11/8/2018. (00137304.3 ) Docket No. 13080-17 - 3 - MICHAE J DESMOND Chief nsel Internal Revenue Service John R. Digitally signed by John R. Mikalchus DN:ceUS,o=U.S.Govemment, ou=Department of the Treasury, ou=Internal Revenue Service,ou-People, By: haikalchus serialNumber=408287, cn=John R. Mikakh us Date: 2019.10.01 15:12:05 -04'00' JEFFREY . KLARZ JOHN R. MIKALCHUS Counsel for Petit ners Senior Counsel (Hartford) Green & Sklarz LL (Small Business/Self- One Audubon Street, Third Floor Employed) New Haven, CT 06511 Tax Court Bar No. MJ2020 Telephone: (203) 285-8545 Commerce Center One Email: jsklarz@gs-lawfirm.com . 333 East River Drive Suite 200 East Hartford, CT 06108 Telephone: (860) 290-4049 Email: john.r.mikalchus@ Irscounsel.treas.gov Date: Date: • {00137304.3 } v DEBIT VISA A EB v!SAj 3 MoneyGram. og & tA (J1 da @ O FOR YOU CoptA DE C 0 PA A 505 ARC 0£ GWnN 7 ASN0H s SWH ¶ 0 0 20681E 3003 äddW 9LOO GI )lHOM13M 6bE9E900l6EE # 33H 5 21 L9 **** **** **** # INn033¥ 00 0 300 39NWH3 191018ns ts a a Exhibit 17-p D www.irs.gov/e-pay www.eftps.gov aying Your Taxes Was Never So Worry Free! Convenient, Safe and Secure. ElectroniC 2ayments • Easy Ways to Pay Electronically hether you're filing your Federal tax return or taking care of other taxing matters, you have more ways to pay the taxes you owe year round. The electronic filing program, IRS e-file, includes electronic payment options and gives taxpayers greater peace of mind. What are Electronic Payment Options? Electronic payment options are convenient, safe and secure options for paying taxes. Options include: 1. Electronic Federal Tax Payment System (EFTPS), 2. electronic funds withdrawal, 3. debit or credit cards, and 4. Federal Tax Collection Service (same day wire transfer). These payment options provide you with ways to make paperless tax payments. So, there's no check to write, no money order to purchase and no voucher to mail! Take care of it all from home or from wherever you are, 24 hours a day, 7 days a week. With electronic payments, there's no check to write, no money order to purchase and no voucher to mail! • 1--~~- EFTPS is a convenient, free, and secure service offered by the U.S. Department of the Treasury for people to pay federal taxes electronically. Any federal tax can be paid online at EFTPS.gov or by phone using the EFTPS Voice Response System. In addition, there are special channels for payroll services, financial institutions, tax professionals, and other third parties who make payments on behalf of others. Why Pay through EFTPS? It's Convenient! •Pay all your business and individual federal taxes using EFTPS, from your home or office, 24/7. • Once enrolled, you can make payments by phone, or online using the Internet. •You can check up to16 months of your EFTPS payment history online or by calling EFTPS Customer Service 24/7. • Schedule Payments In Advance- - Individual and business taxpayers can schedule payments up to 365 days in advance. - On your selected dates, your payment instructions will be carried out... conveniently and on time. •Cancel a payment online or by phone up to two business days in advance of the scheduled payment date. It's Safe and Secure! • Once enrolled, you will receive a PIN and password. . • Once payment is accepted, you will receive an immediate acknowledgement number for every payment. . Facts you need to know... mYou must enter your tax payment instructions at least one calendar day prior to the tax due date. •You may cancel a payment online or by phone up to two business days in advance of the scheduled payment date. • The IRS does not have access to your bank account information. • EFTPS supports Microsoft Internet Explorer for Windows and Mozilla Firefox browsers. Support of additional browsers is in development. •You can use the EFTPS.gov website and the EFTPS Voice Response System (1-800-555-3453) interchangeably to make payments. Electronic Federal Tax Payment Service® and EFTPS® are registered servicemarks of the U.S. Departrnent of the Treasury's Bureau of Fiscal Service. Electronic Funds Withdrawal You can e-file and, at the same time, authorize an electronic funds withdrawal from your checking or savings account to electronically pay the following types of taxes: Form 1040 family (Federal income tax), Form(s) 2350 and 4868 (extension for individual taxes), Form 1040-ES (estimated tax), Form 720 (excise tax), Form 940 (unemployment tax), Form 941 (quarterly employment), Form 943 (Employer's Annual Federal Return for Agricultural Employees), Form 944 (annual employment tax), Form 945 (Annual Return of Withheld Federal Income Tax), Form 990-PF (private foundation), Form 1041 (estates and trusts), Form(s) 1120, 1120F, 1120S and 1120POL (corporate tax), Form 2290 (highway use tax), Form 7004 (extension for corporate tax), and Form 8868 (extension for exempt organizations). Why Pay by Electronic Funds Withdrawal? It's Convenient! c You can e-file early and schedule your payment for withdrawal on a future date, up to the due date of the return. Note: Employment Tax Form(s) 940, 941 and 944, as well as Form(s) 720 and 2290 excise taxes, cannot be scheduled in advance. These payments are due when the return is electronically filed. ¤ Funds are withdrawn for the designated payment amount on the date specified in the payment record, unless the date specified is a weekend or holiday, in which case the payment is withdrawn on the next business day. o Payments scheduled for withdrawal on or before the return due date will be considered timely. After the return due date, the payment.request will be processed once the return has been successfully transmitted through IRS e-file. Penalty and interest charges may apply when payments are not submitted timely. You can e-file early and schedule your payment for ' withdrawal on a future date. You can call toll free 1-888-353-4537, 24 hours a day, 7 days a Week, it's Safe and Secure! to inquire about n You receive an electronic yOur payment. acknowledgement once your e-file return is accepted. o The tax payment is listed on your bank statement as proof of payment. oYour bank account information is safeguarded along with other tax return information. o Only withdrawals authorized by the taxpayer will be made. Facts you need to know... e The electronic funds withdrawal (EFW) . payment option is available through tax professionals and tax software. ¤ Software used by some tax practitioners will compute interest and penalty charges on payments submitted past the due date. Penalty and interest can be included as part of the EFW payment. If not included, IRS will send a bill for any amount that remains owed. o You'll need to know your financial institution's (FI) routing transit number and bank account number. Confirm these numbers with your Fl. Your payment request cannot be processed unless the numbers entered in your payment match those on file with your Fl. Once your payment request(s) are successfully transmitted through IRS e-file, they cannot be changed. ¤ Check with your financial institution to be sure they allow electronic fund transfers (money management accounts, passbook savings accounts, money market accounts, certificate of deposit accounts and some credit union savings accounts do not allow for such transactions). o You can call toll free 1-888-353-4537, 24 hours a day, 7 days a week, to inquire about your payment. You can also call this number to cancel a scheduled payment. Cancellation requests must be received by 11:59 p.m. Eastern Time, at least 2 business days prior to the scheduled payment date. o For additional information about EFW, visit www.irs.gov/e-pay. Debit or Credit Card You can e-file your Federal tax return and, at the same time, electronically pay the balance due with a debit or credit card. Additionally, you can e-file (or mail a paper return) and pay your taxes by phone, Internet or mobile device. The following payments can be made for/by individuals: current, amended, installment agreement, past due and prior year Form 1040 series balance due, Form 1040-ES, Advanced Payment of a Determined Deficiency (for Form 1040 series returns), Form 4868, Form 5329 and Trust Fund Recovery Penalty. The following business payments can be made: current, installment agreement, and past due Form 940 series; current, amended or adjusted, installment agree- ment, and past due Form 941 series; current, amended or adjusted, installment agreement, and past due Form 943 series; current, amended or adjusted, and past due Form 944 series; current, amended or adjusted, installment agreement, past due Form 945 series, current and past due Form 1041, and current and past due Form 1065. Note: Federal tax deposits cannot be paid by debit or credit cards. Past due taxes include transactions related to balance due notices, installment agreement and other prior tax year payments that are up to 10 years past due. Taxpayers with recurring payments, such as installment agreements, can elect to have pay- ments automatically applied to a designated debit or credit card on specific dates. Why Pay with a Debit or Credit Card? It's Convenient! ¤ You can file early and, by making a credit card payment, delay out-of-pocket expenses. aln addition, you may earn miles, points, rewards or cash back from your credit card issuer. It's Safe and Secure! ¤ You receive an electronic acknowledgement once 1 1 your e-file return is accepted and the card transaction is authorized. ¤ If you pay by phone, Internet or mobile device, you receive a confirmation number at the end of the transaction. ¤ The tax payment is listed on your account statement as proof of payment. . Facts you need to know... ¤ Card payment options are available through service providers. There is a convenience fee charged by the service providers. The fee is a deductible business and individual expense. For an individual expense, taxpayers may deduct the fee as a miscellaneous itemized deduction subject to the 2% limit on Form 1040, Schedule A (see Publication 529). ¤ Fees are based on the amount of your tax payment and may vary by service provider. The IRS does not receive or charge any fees for payments made with a debit or credit card. ¤ The IRS does not receive or store debit or credit card numbers. ¤ The payment date will be the date the charge is authorized. ¤ The e-file and electronic payment option is available through a number of tax software packages and tax professionals. ¤ For additional information about integrated e-file and electronic payment options, you may refer to your tax professional, tax software package, or visit www.irs.gov/efile or www.irs.gov/e-pay. ¤ Pay by phone, Internet or mobile device using American Express,® Discover,® MasterCard,® and Visa® cards. For more information, to make a payment, or to verify a previous payment, you may contact the following service providers: Link2Gov Pay by phone: 1-888-PAY-1040™ Corporation (1-888-729-1040), toll free Debit/Credit Card Pay online: www.PAY1040.com and ATM Payments Customer Service: 1-888-658-5465, toll free WorldPay US, Inc. Pay by phone: 1-888-9-PAY-TAX™ Debit/Credit Card (1-888-972-9829), toll free and ATM Payments Pay online: www.payUSAtax.com Customer Service: 1-877-517-4881, toll free Official Payments Pay by phone: 1-888-UPAY-TAX™ Corporation (1-888-872-9829), toll free Debit/Credit Card Pay online: www.officia/payments.com/fed and ATM Payments Customer Service: 1-877-754-4413, toll free Federal Tax Collection Service (same day wire transfer) Federal Tax Collection Service (FTCS) allows your institution (FI) to initiate a same day wire transfer to make federal tax payments. Generally, your FI will charge you a fee for payments made this way. FTCS must receive the payments by 5:00 p.m. ET, however, your FI may have an earlier cut-off time for processing. Please check with your FI regarding availability, deadlines, and fees. A same day payment worksheet is available at www.eftps.gov (under Help & Information > Downloads) for you to complete and take with you to your FI for processing your payment. IRS Publication 3611 (Rev.1-2014) Catalog Number29862K Department of the Treasury Internal Revenue Service www.irs.gov Exhibit 18-p CARDHOLDERAGREEMENT IMPORTANT- PLEASE READ CAREFULLY For Card balance information, please call 1-877-770-6408 or visit www.onevanilla.com. Terms and Conditions/Definitions for the OneVanilla Prepaid Visa® Card Preauthorized Transfers This Cardholder Agreement ("Agreement") outlines the terms and conditions under which the The Card Account cannot be used for preauthorized direct debits from merchants, Intemet service or OneVanilla Prepaid Visa Card has been issued to you by The Bancorp Bank, Wilmington, Delaware other utility service providers. If presented for payment, preauthorized direct debits will be declined (the "The Bancorp Bank" or "The issuer"). The issuer is an FDIC insured member institution. "Cani" and payment to the merchant or provider wi# not be made. You are not authorized to provide the Sans the OneVanilla Prepaid Visa Card issued to you by The Bancorp Bank. By accepting and combination of the Issuer's bank routing number and the Card Account number to anyone. g the Card, you agree to be bound by the terms and conditions contained in this Agreement. Using Your CardIFeatures rd Account" means the records we maintain to account for the value of claims associated with The maximum value of the Card is restricted to $500.00. These are the maximum amounts that can the Card. "You" and "your" mean the person or persons who have purchased or received the Card be spent on your Card: and are authorized to use the Card as provided for in this Agreement. "We," "us," and "our" mean the Issuer and our successors, affiliates, or assignees. InComm Financial Services, Inc., P.O. Box Transaction Type Frequency and/or Dollar Limits 826, Fortson, Georgia 31808 is the entity managing the Card Program ("Program Manager"). You Card Purchases (Signature) No limit to the number of times per day, $500.00 per transaction, acknowledge and agree that the value available in the Card Account is limited to the funds that you up to $500.00 per day have loaded onto the Card Account. You agree to sign the back of the Card immediately upon receipt. The expiration date of the Card is identified on the front of the Card. The Card is a prepaid card. The Card Purchases (PIN) No limit to the number of times per day, $500.00 per transaction , Card is not connected in any way to any other account. The Card is not a credit card. The Card is not up to $500.00 per day* for resale. You will not receive any interest on your funds in the Card Account. The Card will remain * Minimum and maximum limits are restricted to the dollar value that has been loaded to the the property of the Issuer and must be surrendered upon demand. The Card is nontransferable and it Card Account may be canceled, repossessed, or revoked at any time without prior notice subject to applicable law. All funds associated with the Card shall be held by the Program Manager in an account with For Card balance information, please call 1-877-770-6408 or visit www.onevanilla.com. the Issuer for your benefit. The Card is not designed for business use, and we may close the You may use the Card to purchase or lease goods or services everywhere Visa debit cards or PULSE Card if we determine that it is being used for business purposes. We may refuse to process any cards are accepted within the fifty (50) U.S. states including the District of Columbia, and the fo\lowing transaction that we believe may violate the terms of this Agreement. territories or commonwealths: Federated States of Micronesia, Marshall Islands, Northem Mariana Islands, Guam, Puerto Rico, U.S. Virgin Islands, American Samoa, Baker Island, Howland Island, Our business days are Monday through Friday, excluding federal holidays, even if we are open. Jarvis Island, Johnson Atoll, IGngman Reef, Midway Islands, Navassa Island, Palau, Palmyra Atoll, Any references to "days" found in this Agreement are calendar days unless indicated other- and Wake Island as long as you do not exceed the available value of the Card Account. The Card wise. may not be used outside of the fifty (50) U.S. states, these territories and commonwealths, including Write down your Card number and the customer service phone number provided in this Agreement Intemet and mail or telephone order merchants based outside of these locations. Some merchants do on a separate piece of paper in case your Card is lost, stolen, or destroyed. Keep the paper in a safe not allow cardholders to conduct split transactions where you would use the Card as partial payment place. Please read this Agreement carefully and keep it for future reference. for goods and services and pay the remainder of the balance with another form of legal tender. If you Activate Your Card wish to conduct a split transaction and it is permitted by the merchant, you must tell the merchant to Your Card will be active when you receive it. You will have access to your funds and may begin using charge only the exact amount of funds available on the Card Account to the Card. You must then the Card within twenty-four (24) hours after purchase. arrange to pay the difference using another payment method. Some merchants may require payment Choosing Your Personal Identification Number for the remaining balance in cash. If you fail to inform the merchant that you would like to complete a You will not receive a Personal Identification Number ("PIN") with the Card. However, you will be split transaction prior to swiping your Card, your Card is likely to be declined. prompted to select a PlN while completing your first point of sale ("POS") transaction at a POS device. If you use your Card at an automated fuel dispenser ("pay at the pump"), the transaction may The PIN you select can be any 4-digit code. You must use the same PIN for each subsequent PIN- be preauthorized for an amount up to $100.00 or more. If your Card is declined, even though based transacdon, unless and until you choose to reset the PIN as described below in "Resetting The you have sufficient funds available, you should pay for your purchase inside with the cashier. PIN". Avoid using obvious combinations like 1234, 4 idendcal numbers, your birthday or birth year. If you use your Card at a restaurant, a hotel, for a car rental purchase, or for similar purchases, Resetting Your PIN the transaction amount may be preauthorized for the purchase amount plus up to 20% or more You have the option to deactivate and reset the current PIN by visiting www.onevanilla.com or calling to ensure there are sufficient funds available to cover tips or incidental expenses incurred. Cardholder Services at 1-877-770-6408. By visiting this website or calling customer service, you A preauthorization will place a "hold" on those available funds until the merchant sends us n have your Card's PIN deactivated. You will be required to provide information about your Card the final payment amount of your purchase. Once the final payment amount is received, the rd number, expiration date and security code) prior to resetting your PIN. Once the PIN has been preauthorized amount on hold will be removed. It may take up to seven (7) days for the hold you may then select a new 4-digit PIN during your next PIN-based transaction at a merchant's to be removed. During the hold period, you will not have access to the preauthorized amount. OS device. You do not have the right to stop payment on any purchase or payment transaction originated by Safeguarding Your Card and PIN use of your Card. You may not make preauthorized regular payments from your Card Account. If you Once you have chosen your PIN, you should take precautions to protect your PIN. You should not authorize a transaction and then fail to make a purchase of that item as planned, the approval may write or keep your PIN with your Card. Never share your PIN with anyone. When entering your PIN, result in a hold for that amount of funds for up to thirty (30) days. All transactions relating to car rentals be sure it cannot be observed by others and do not enter your PIN into any terminal that appears to may result in a hold for that amount of funds for up to sixty (60) days. be modified or suspicious. If you believe that anyone has gained unauthorized access to your PIN, If you use your 16-digit Card numberwithout presenting your Card (such as for a mail order, telephone, you should advise us immediately following the procedures in the paragraph labeled "Your Liability for or Intemet purchase), the legal effect will be the same as if you had used the Card itself. For security Unauthorized Transfers." reasons, we may limit the amount or number of transactions you can make on your Card. Your Card Authorized Card Users cannot be redeemed for cash. You may not use your Card for illegal online gambling or any illegal You are responsible for all authorized transactions initiated and fees incurred by use of your Card. If transaction. you permit another person to have access to your Card or Card number, we will treat this as if you Each time you use your Card, you authorize us to reduce the available value of your Card Account have authorized such use and you will be liable for all transacdons and fees incurred by those persons. by the amount of the transaction and any applicable fees. You are not allowed to exceed the You are wholly responsible for the use of each Card according to the terms and conditions of this available amount in your Card Account through an individual transaction or a series of transactions. Agreement. Nevertheless, if a transaction exceeds the available balanœ of funds on your Card, you shall remain Secondary Cardholder fully liable to us for the amount of the transaction and any fees, if applicable. You may not request an additional Card for another person. Non-Visa Debit Transactions Your Representations and Warranties New procedures are in effect that may impact you when you use your Card at certain merchant By purchasing or activating the Card or by retaining, using or authorizing the use of the Card, you locations. In the past, transactions have been processed as Visa debit transactions unless you entered represent and warrant to us that: (i) you are at least eighteen (18) years of age (or older if you reside a PIN. Now, if you do not enter a PIN, transactions may be processed as either a Visa debit transaction in a state where the majority age is older); (ii) you are a U.S. citizen or legal alien residing in the or as a PULSE transaction. fifty (50) states of the United States, the District of Columbia or one of the following territories or Merchants are responsible for and must provide you with a clear way of choosing to make a Visa debit commonwealths: Federated States of Micronesia, Marshall Islands, Northem Mariana Islands, Guam, transaction if they support the option. Please be advised that should you choose to use the PULSE Puerto Rico, U.S. Virgin islands, American Samoa, Baker Island, Howland Island, Jarvis Island, network when making a transaction without a PIN, different terms may apply. Certain protections Johnson Atoll, Kingman Reef, Midway Islands, Navassa Island, Palau, Palmyra Atoll, or Wake Island. and rights applicable only to Visa debit transactions as described in this Agreement will not apply to (iii) the personal information that you provide to us in connection with the Card is true, correct and transactions processed on the PULSE network. Please refer to the paragraph labeled "Your Uability complete; (iv) you received a copy of this Agreement and agree to be bound by and to comply with its for IJneuthorized Transfers" for a description of these rights and protections applicable to Visa debit terms; and (v) you accept the Card. and non-Visa debit transactions. Cash Access To initiate a Visa debit transaction at the POS, swipe your Card through a POS terminal, sign the You may not use the Card to obtain cash from an Automated Teller Machine ("ATM"), Point-of-Sale receipt, or provide your 16-digit Card number for a mail order, telephone, or Intemet purchase. To ("POS") device, or by any other means. initiate a non-Visa debit transaction at the POS, enter your PIN at the POS terminal or provide your Loading Your Card 16-digit Card number after cleady indicating a preference to route your transaction as a non-Visa debit transaction for certain bill payment, mail order, telephone, or Intemet purchases. Your Card is not reloadable after being loaded at the dme of purchase. Personal checks, cashier's checks, and money orders sent to the Issuer are not an acceptable form of loading. Any checks and Retums and Refunds Wey orders sent to the Issuer for loading will be retumed unless the full amount may be applied if you are entified to a refund for any reason for goods or services obtained with your Card, you agree rds a negative balance, in which case the check or money order may or may not be loaded at the to accept credits to your Card for such refunds and agree to the refund policy of that merchant. Neither credon of the Issuer. the issuer nor the Program Manager is responsible for the delivery, quality, safety, legality or any The maximum dollar value of the Card is printed on the front side of the card packaging. These are the other aspects of goods or services you purchase from others with a Card. All such disputes must be limits associated with loading the Card. addressed and handled directly with the merchant from whom those goods or services were provided. Card Replacement Transaction Type Frequency and/or Dollar Limits if you need to replace the Card, please contact 1-877-770-6408 to request a replacement Card. You Initial Load One time $20.00 up to $500.00 will be required to provide personal informadon which may include the 16-digit Card number, your full name, transacdon history, copies of accepted identification, etc. oneVus_03.2017/C1949_202_031417 If the Card has been lost or stolen, we will close the Card Account to keep losses down losses down In the event your Card Account is cancelled, closed, or terminated for any reason, you may request the and will send a replacement Card. unused balance to be retumed to you via check sent to the mailing address we have in our records. For For information on replacing an expired Card, see the section below labeled "Expiration". security purposes, you may be required to supply identification and address verification documentation Expiration prior to issuing a refund check. Allow 60 days for processing and mailing of the refund check. In Your Card will expire no sooner than the date printed on the front of it or until the value on the Card the event this Card Program is cancelled, closed, or terminated, we will send you prior notice, in eaches zero. The funds associated with the Card do not expire. You will not be able to use your accordance with applicable law. Specific information and instructions, including how to receive any rd after the expiration date; however, you may request a replacement Card at no cost to you by remaining Card Account balance, will be in the notice. The Issuer reserves the right to refuse to retum owing the procedures in the paragraph labeled "Card Replacement". any unused balance amount less than $1.00. Transactions Made In Foreign Currencies Information About Your Right to Dispute Transactions Your Card may only be used within the fifty (50) U.S. states and the District of Columbia, and the In the case of a discrepancy or questions about your Card Account transaction(s), call 1-877-770-6408 following territories or commonwealths: Federated States of Micronesia, Marshall Islands, Northem or write to Cardholder Services at P.O. Box 826 Fortson, Georgia 31808 as soon as you can. You must Mariana Islands, Guam, Puerto Rico, U.S. Virgin Islands, American Samoa, Baker Island, Howland contact us no later than sixty (60) calendardays after we posted the transaction(s) to the Card Account. Island, Jarvis Island, Johnson Atoll, Kingman Reef, Midway Islands, Navassa Island, Palau, Palmyra You may view a written history of your transactions at any time by visiting www.onevanilla.com. Atoll, and Wake Island. In case of a discrepancy or questions about the Card Account transactions you will need to Receipts tell us: You should get a receipt at the time you make a transaction using your Card. You agree to retain, verify, 1. Your name and the 16-digit Card number. and reconcile your transactions and receipts. 2. A description of the transaction(s) including the date and dollar amount. Card Account Balance/Periodic Statements 3. Why you believe there is a discrepancy. You are responsible for keeping track of the available balance of your Card Account. Merchants If you provide this information orally, we may require that you send the details listed above in writing generally will not be able to determine your available balanæ. It's important to know your available within sixty (60) calendar days after we posted the transaction(s) you are questioning. You agree to balance before making any transaction. You may obtain information about the amount of money you cooperate fully with our investigation and to provide any additional information or documentation we have remaining in your Card Account by calling 1-877-770-6408. This information, along with a sixty may need for the claim. (60) day history of Card Account transactions, is also available online at www.onevanilla.com. You Once we have the required details, information, and/or documents, we will determine whether a also have a right to obtain a sixty (60) day written history of Card Account transactions by calling discrepancy occurred. Our investigation may take up to one hundred and twenty (120) days from the 1-877-770-6408 or by writing to P.O. Box 826 Fortson, Georgia 31808. transaction settlement date. If we ask you to put details in writing and you do not provide them within You will not automatically receive paper statement. sixty (60) calendar days of the date we posted the transaction(s) you are questioning, we may not be Fees able to resolve the claim in your favor. The Card has NO FEES AFTER PURCHASE (including dormancy, service, or other fees). An Activation We will tell you the results in writing after completing our investigation. If we determine a discrepancy Fee per Card is paid by the purchaser at the time of purchase. This Activation Fee is disclosed on the occurred we will correct the discrepancy prompdy and credit the Card Account. If we decide there was Card packaging and visible at the time of purchase. no discrepancy, we will send you a written explanation. Confidentiality English Language Controls We may disclose information to third parties about your Card or the transactions you make: Any translation of this Agreement is provided for your convenience. The meanings of terms, conditions and representations herein are subject to definitions and interpretations in the English language. Any 1. Where it is necessary for completing transactions; translation provided may not accurately represent the information in the original English. 2. In order to verify the existence and condition of your Card for a third party, such as merchant; Customer Service 3. In order to comply with govemment agency, court order, or other legal or administrative report- For customer service or additional information regarding your Card, please contact us at: ing requirements; OneVanilla Prepaid Visa Card Customer Service 4. If you consent by giving us your written permission; P.O. Box 826 Fortson, Georgia 31808 5. To our employees, auditors, affiliates, service providers, or attomeys as needed; or 1-877-770-6408 6. Otherwise as necessary to fulfill our obligations under this Agreement. Customer Service agents are available to answer your calls twenty-four (24) hours a day, seven (7) Our Liability for Failure To Complete Transactions days a week. If we do not properly complete a transaction from your Card on time or in the correct amount according Sour Agreement with you, we will be liable for your losses or damages. However, there are some Telephone Monitoring/Recording eptions. We will not be liable, for instance: From dme to time, we may monitor and/or record telephone calls between you and us to assure the quality of our customer service or as required by applicable law. 1. If through no fault of ours, you do not have enough funds available on your Card to complete the transaction; No Warranty Regarding Goods or Services as Applicable 2. If a merchant refuses to accept your Card; We are not responsible for the quality, safety, legality, or any other aspect of any goods or services you purchase with your Card. 3. If an electronic terminal where you are making a transaction does not operate properly, and you knew about the problem when you Initiated the transaction; Arbitration 4. If access to your Card has been blocked after you reported your Card lost or stolen; Any claim, dispute, or controversy ("Claim") arising out of or relating in any way to: i) this Agreement; ii) the Card; iii) your acquisition of the Card; iv) your use of the Card; v) the amount of available 5. If there is a hold or your funds are subject to legal or administrative process or other encum- funds in the Card Account; vi) advertisements, promotions or oral or written statements related to the brance restricting their use; Card, as well as goods or services purchased with the Card; vii) the benefits and services related 6. If we have reason to believe the requested transaction is unauthorized; to the Card; or viii) transactions on the Card, no matter how described, pleaded or styled, shall be 7. If circumstances beyond our control (such as fire, flood, or computer or communication FINALLY and EXCLUSIVELY resolved by binding individual arbitration conducted by the American failure) prevent the completion of the transaction, despite reasonable precautions that we Arbitration Association ("AAA") under its Consumer Arbitration Rules. This arbitration agreement is have taken; or made pursuant to a transaction involving interstate commerce, and shall be govemed by the Federal 8. Any other exception stated in ourAgreement with you. Arbitration Act (9 U.S.C. 1-16). Your Liability for Unauthorized Transfers We will pay the initial filing fee to commence arbitration and any arbitration hearing that you Contact us at once if you believe your Card has been lost or stolen. Telephoning is the best way to attend shall take place in the federal judicial district of your residence. minimize your possible losses. If you believe your Card has been lost or stolen, or that someone ARBITRATION OF YOUR CLAIM IS MANDATORY AND BINDING. NEITHER PARTY WILL HAVE has transferred or may transfer money from your Card Account without your permission, call THE RIGHT TO LITIGATE THAT CLAIM THROUGH A COURT. IN ARBITRATION, NEITHER PAR- 1-877-770-6408 or visit www.onevanilla.com. Under Visa U.S.A. Inc. Operating Regulations, your TY WILL HAVE THE RIGHT TO A JURY TRIAL OR TO ENGAGE IN DISCOVERY, EXCEPT AS liability for unauthorized Visa debit transactions on your Card Account is $0.00 if you are not grossly PROVIDED FOR IN THE AAA CODE OF PROCEDURE. negligent or fraudulent in the handling of your Card. This reduced liability does not apply to certain For a copy of the procedures, to file a Claim or for other information about this organization, contact it commercial card transactions, transactions not processed by Visa or to ATM transactions outside the at: AAA, 335 Madison Avenue, New York, NY 10017, or at www.adr.org. U.S. You must notify us immediately of any unauthorized use. All determinations as to the scope, interpretation, enforceability and validity of this Agreement shall If your Card has been lost or stolen, we will close your Card Account to keep losses down losses down be made final exclusively by the arbitrator, which award shall be binding and final. Judgment on the and will send a replacement Card. arbitration award may be entered in any court having jurisdiction. Other Miscellaneous Terms NO CLASS ACTION, OR OTHER REPRESENTATIVE ACTION OR PRIVATE ATTORNEY GENER- Your Card and your obligations under this Agreement may not be assigned. We may transfer our AL ACTION OR JOINDER OR CONSOLIDATION OF ANY CLAIM WITH A CLAIM OF ANOTHER rights under this Agreement. Use of your Card is subject to all applicable rules and customs of any PERSON OR CLASS OF CLAIMANTS SHALL BE ALLOWABLE. clearinghouse or other association involved in transactions. We do not waive our rights by delaying This arbitration provision shall survive: i) the termination of the Agreement; ii) the bankruptcy of any or failing to exercise them at any time. If any provision of this Agreement shall be determined to be parly; iii) any transfer, sale or assignment of the Card, or any amounts owed on the Card, to any other invalid or unenforceable under any rule, law, or regulation of any govemmental agency, local, state, or person or entity; or iv) expiration of the Card. If any portion of this arbitration provision is deemed invalid federal, the validity or enforceability of any other provision of this Agreement shall not be affected. This or unenforceable, the remaining portions shall remain in force. Agreement will be govemed by the law of the State of South Dakota except to the extent govemed IF YOU DO NOT AGREE TO THE TERMS OF THIS ARBITRATION AGREEMENT, DO NOT ACTI- by federal law. VATE OR USE THE CARD. SAVE YOUR RECEIPT AND CALL1-877-770-6408 TO CANCEL THE mendment and Cancellation CARD AND TO REQUEST A REFUND. may amend or change the terms and conditions of this Agreement at any time by posting the This CardholderAgreement is effective 3/2017. nded Agreement on our website at www.onevanilla.com, and any such amendment shall be ctive upon posting to that website. The currentAgreement is available at www.onevanilla.com. You will be notified of any change in the manner provided by applicable law prior to the effectve date of the change. However, if the change is made for security purposes, we can implement such change without prior notice. We may cancel or suspend your Card or this Agreement at any time. You may cancel this Agreement by retuming the Card to us. Your termination of this Agreement will not affect any of our rights or your obligations arising under this Agreement prior to termination. onevUs_03.2017/c1949_202_031417 Exhibit 19-P @* DEPARTMENTOFTHETREASURY INTERNAL REVENUE SERVICE OFFICE OF CHIEF COUNSEL SMALL BUSINESS/SELF-EMPLOYED DIVISION COUNSEL 333 EAST RIVER DRIVE, SUITE 200 E.HARTFORD,CT 06108 (860) 290-4049 FAX (860) 290-4099 CC:SB:1:HAR:JRMikalchus November 16, 2018 Jeffrey M. Sklarz BY E-MAIL ONLY Green & Sklarz LLC Suite 100 700 State Street New Haven, CT 06511 Re: Anikeev v. Commissioner Docket No. 13080-17 Dear Mr. Sklarz: I received your Branerton request dated September 27, 2018. You have asked questions in 47 numbered paragraphs, which total at least 80 questions, including subparts. As you know, T.C. Rule 71(a) states that "a party may serve upon any other party no more than 25 written interrogatories, including all discrete subparts." Your informal request exceeds this number by more than threefold and appears to be a response to what you perceived to be an "excessive" and "inappropriate" request for admissions by me. In addition, many of your questions appear to be argumentative and do not seem designed to lead to the discovery of admissible evidence. I find it unfortunate that our trial preparation has devolved to this level. In the spirit of cooperation encouraged by Branerton, I will nevertheless attempt to answer your requests, as set forth below. 1. Please provide definitions of the following terms as used by the IRS in the above-captioned matter: a. "prepaid card", b. "debit card", c. "gift card", d. "money instrument", and Y CC:SB:1:HAR:TL-13080-17 -2- e. "cash equivalent" Objects on grounds that this request is beyond the scope of permissible discovery since you are not requesting statements of fact or the application of law to fact. In Zaentz v. Commissioner, 73 T.C. 469, 477 (1979), the Tax Court stated as follows: Under the Tax Court Rules relating to discovery, there is no specific obligation on a party to set forth the legal authorities on which he relies. Rule 70(b) provides that requested information or documents are not objectionable merely because they involve "an opinion or contention that relates to fact or to the application of law to fact." In Estate of Allensworth v. Commissioner, 66 T.C. 33, 38 (1976), we held that the contentions of a party may be the subject of requested admissions and said: These requests do not call for the expression of abstract principles of law, which may not be the subject of requested admissions, but seek to learn what were the legal theories on which the Commissioner relied in determining the deficiency in the case. * * * The same principles are applicable in determining the scope of discovery under Rules 71 and 72. The notice of deficiency serves to establish the issues which the petitioner must face in the case, and Allensworth makes clear that admissions and requests for discovery may be used by a petitioner to seek clarification of the Commissioner's position or contentions. However, there was no intention to require the Commissioner to set forth a statement of the cases, regulations, or statutes, on which he relies. Discovery is to assist the parties in preparing for trial. To that end, if one party possesses information or documents which may be relevant to the issues in the case, or which may lead to relevant evidence, such information or documents are to be available to the other party. Hickman v. Taylor, 329 U.S. 495, 501 (1947) (with modern discovery rules, "civil trials in the federal courts no longer need be carried on in the dark"); s_ee ajso United States v. Procter & Gamble Co., 356 U.S. 677, 682-683 (1958). Similarly, to prepare properly for a trial, it is necessary for each party to know the position of the other party, and discovery may be used to clarify that position. Estate of Allensworth v. Commissioner, 66 T.C. at 38. To have a clear view of the issues in the case, a party must inquire into the applicable statutes, regulations, and legal precedents, but in our view, discovery should not be used to shift that burden to the other party. It is true that Rule 70 provides that discovery may apply to an application of law to fact, but we believe that such provision was not intended to make discoverable a mere statement of a party's legal authorities. Moreover, under the Tax Court Rules, the work product of counsel is not discoverable. P. T. & L. Construction Co. v. Commissioner, 63 T.C. 404, 407- CC:SB:1:HAR:TL-13080-17 -3- 408 (1974). The statement of the legal authorities on which the Commissioner relies appears to come within the category of work product. Hickman v. Taylor, 329 U.S. at 501. For these reasons, we conclude that the Commissioner is not required to furnish Mr. Zaentz with a statement of the cases, regulations, or statutes, on which he relies, nor is he required to furnish Mr. Zaentz with the definition of the term "control." (emphasis added) Preserving this objection, respondent answers as follows: The IRS has not defined any of these terms for purposes of this case. The generally accepted meaning has been utilized throughout. I think it would be more helpful to focus on the Visa gift cards utilized by petitioners to.generate their Blue Cash Rewards. For stipulation purposes, I propose the following definitions: a. The term "general-use prepaid card" means a card or other payment code or device issued by any person that is-- (i) redeemable at multiple, unaffiliated merchants or service providers, or automated teller machines; (ii) issued in a requested amount, whether or not that amount may, at the option of the issuer, be increased in value or reloaded if requested by the holder; (iii) purchased or loaded on a prepaid basis; and (iv) honored, upon presentation, by merchants for goods or services, or at automated teller machines. b. Objects on grounds of relevancy. Petitioners have stated that they did not purchase any prepaid debit cards. c. "Gift card" is a broad term and could encompass any of the following definitions. A "gift certificate" means an electronic promise that is-- (i) redeemable at a single merchant or an affiliated group of merchants that share the same name, mark, or logo; (ii) issued in a specified amount that may not be increased or reloaded; (iii) purchased on a prepaid basis in exchange for payment; and (iv) honored upon presentation by such single merchant or affiliated group of merchants for goods or services. Meanwhile, the term "store gift card" means an electronic promise, plastic card, or other payment code or device that is-- (i) redeemable at a single merchant or an affiliated group of merchants that share the same name, mark, or logo; (ii) issued in a specified amount, whether or not that amount may be increased in value or reloaded at the request of the holder; (iii) purchased on a prepaid basis in exchange for payment; and (iv) honored upon presentation by such single merchant or affiliated group of merchants for goods or services. Putting aside the technical definition, for stipulation purposes I would propose the following specific definition: "A Visa gift card is a prepaid card which can be used at any location that accepts Visa. The card is generally a non-reloadable prepaid card that can be used like a credit or debit card. The card is linked to an account that is set up by a bank and managed by a gift card issuer. When the gift card is activated by the issuer, money is deposited into the account. The recipient, who has no other access to CC:SB:1:HAR:TL-13080-17 -4- the funds until making a purchase, can spend the total value in the account to purchase goods, services, or cash equivalents, but no more." Please let me know if you agree with this proposed stipulated fact or, alternatively, propose your own definition. d. The term "monetary instruments" means (i) coin or currency of the United States or of any other country, travelers' checks, personal checks, bank checks, and money orders, or (ii) investment securities or negotiable instruments, in bearer form or otherwise in such form that title thereto passes upon delivery. e. A "cash equivalent" is a solvent obligor's promise to pay which is unconditional and assignable, not subject to set-offs, and is of a kind that is frequently transferred to lenders or investors at a discount not substantially greater than the generally prevailing premium for the use of money. 2. What are the sources of the definitions provided in ¶ 1? Identify all citations to applicable law supporting the source of the definition stated. Objects on grounds that this request is beyond the scope of permissible discovery since you are not requesting statements of fact or the application of law to fact. See Zaentz v. Commissioner, 73 T.C. 469, 477 (1979), as discussed in ¶ 1 above. While preserving this objection, respondent answers as follows: a. 15 U.S.C.A. § 16931-1(a)(2)(A), Credit Card Accountability, Responsibility and Disclosure Act. b. Not applicable. c. 15 U.S.C.A. § 16931-1(a)(2)(B) and (C) with regard to "gift certificates" and "store gift cards". The definition of "Visa gift card" comes from https://www.qiftcards.com/qcqf/visa-qiftcard-vs-creditand https://www.consumerfinance.gov/ask-cfpb/what-are-some-types-of- prepaid-cards-en-381/. d. 18 U.S.C. § 1956(c)(5). e. Cowden v. Commissioner, 289 F.2d 20, 24 (5th Cir. 1961). 3. Please provide copies of any documents not previously produced within Petitioners' administrative file including, but not limited to (but excluding documents subject to attorney client privilege): a. E-mails between and among representatives or the IRS and/or any other governmental or non-governmental recipient/sender; b. Telephone call transcripts; CC:SB:1:HAR:TL-13080-17 -5- c. Workpapers; d. Case activity records; e. Copies of any statements given by individuals in connection with the IRS' investigation; f. Documents obtained from summonses or requests of third parties; and/or g. Reports by any independent consultants concerning the issues in the above-captioned matter. Respondent provided a complete copy of the revenue agent's administrative file, containing 11,375 pages, on January 8, 2018. There are no additional documents responsive to this request. 4. Please provide the method of calculation used to determine that Petitioners generated additional income in the amount of $29,775.00 in 2013. The following are the Amex Blue Cash Rewards redeemed from XXX 1005: • Statement Bates (Closing Date) Earned Redeemed Balance Number 2/10/13 $ 0.04 $ 0.00 $ 0.04 009431 3/13/13 0.14 0.00 0.18 009449 4/12/13 2,293.28 0.00 2,293.46 009456 5/13/13 1,133.07 0.00 3,426.53 009468 6/12/13 3,101.26 -2,275.00 4,252.79 009479 7/12/13 2,417.75 -1,150.00 5,520.54 009486 8/13/13 1,560.89 -3,100.00 3,981.43 009495 9/12/13 2,730.34 -2,400.00 4,311.77 009508 10/13/13 5,081.14 -1,575.00 7,817.91 009522 11/12/13 7,711.17 -2,725.00 12,804.08 009535 12/13/13 10,173.78 -5,075.00 17,902.86 009552 1/13/14 13,261.30 -11,475.00 19,689.16 009571 Subtotals $49,464.16 -$29,775.00 $19,689.16 12/15/13 to 12/17/13 009556- -6,425.00 redemptions 009557 Total -$36,200.00 . CC:SB:1:HAR:TL-13080-17 -6- The revenue agent failed to include the rewards redeemed between December 15, 2013 and December 17, 2013. Although these rewards appeared on the January 13, 2014 statement, they were earned in 2013 and thus should be included as income in that year. 5. Please provide the method of calculation used to determine that Petitioners generated additional income in the amount of $265,850.00 in 2014. The following are the Amex Blue Cash Rewards redeemed from XXX 1005: Statement (Closing Date) Earned Redeemed Balance Bates Begin. Bal. $19,689.16 2/10/14 15,786.33 -6,425.00 29,050.49 009586 3/13/14 14,802.94 -13,250.00 30,603.43 009607 4/11/14 19,745.16 -15,800.00 34,548.59 009631 5/13/14 22,877.52 -14,800.00 42,626.11 009654 6/12/14 24,646.20 -19,725.00 47,547.31 009678 7/13/14 25,347.19 -27,400.00 45,494.50 009697 8/13/14 22,692.11 -20,125.00 48,061.61 . 009716 9/12/14 28,328.24 -25,350.00 51,039.85 009735 10/13/14 27,218.45 -27,600.00 50,658.30 009754 11/12/14 23,819.19 -23,425.00 51,052.49 009763 12/12/14 6,034.08 -51,050.00 6,036.57 009771 Subtotals $244,558.71 -$244,950.00 -$391.29 Dec. 2013 009556- 6,425.00 redemptions 009557 Nov. 2014 -3,525.00 redemptions 009769 Total -$242,050.00 $6,425 was redeemed in December 2013, as reflected on the February 10, 2014 statement. The revenue agent incorrectly included these amounts as income in 2014. In addition, the December 12, 2014 statement shows the final redemptions totaling $3,525 on 11/17/14, which the revenue agent did not include. The following are the Amex Blue Cash Rewards redeemed from XXX 1001: Statement (Closing Date) Earned Redeemed Balance Bates 1/27/14 $ 0.00 $ 0.00 $ 0.00 010034 2/24/14 32.29 0.00 32.29 009952 3/27/14 691.12 0.00 723.41 009952 CC:SB:1:HAR:TL-13080-17 -7- 4/25/14 2,482.52 -25.00 3,180.93 009965 5/27/14 2,655.94 -675.00 5,161.87 009976 6/26/14 2,911.31 -2,500.00 5,573.18 009985 7/27/14 3,214.27 -2,650.00 6,137.45 009993 8/27/14 4,223.19 -2,900.00 7,460.64 010001 9/26/14 4,700.95 -3,225.00 8,936.59 010012 10/27/14 11,288.51 -8,925.00 11,300.10 010021 Subtotals $32,200.10 -$20,900.00 $11,300.10 10/26/14 -11,300.00 redemptions 010016 10/31/14 Cash reward -3,025.00 refund 010024 Total -$35,225.00 The October 27, 2014 statement shows redemptions totaling $11,300 on 10/26/14. The November 26, 2014 statement shows a refund of redemptions totaling $3,025 on 10/31/14. The revenue agent did not include these amounts. Combining $242,050 from the first card and $35,225 from the second card, the total rewards redeemed in 2014 was $277,275. 6. Was the December 20, 2016 Examination Report issued by Revenue Agent Quezada complete? Respondent objects to this question on grounds of relevancy. The general policy of the Tax Court is to not look behind the notice of deficiency and consider the actions or determinations of a revenue agent. slee Greenberq's Express, Inc. v. Commissioner, 62 T.C. 324, 327-328 (1974); Rungransi v. Commissioner, T.C. Memo. 1998-391. The cited report was written prior to the issuance of the notice of deficiency. 7. Does the IRS intend to adopt the analysis set fodh in the December 20, 2016 Examination Report as suppod for its assedian that credit card rewards constitute taxable income? No, see respondent's answer to ¶ 8. 8. Does the IRS intend to adopt the figures set forth in the March 23, 2017 Notice of Deficiency? The notice of deficiency is respondent's official position in this case, except as amended by respondent's amendment to answer. See respondent's answer to ¶ 23 for • further discussion of this. CC:SB:1:HAR:TL-13080-17 -8- 9. Does the Internal Revenue Code state that credit card rebates constitute taxable income? If so, please identify the citation. Objects on grounds that this request is beyond the scope of permissible discovery since you are not requesting statements of fact or the application of law to fact. See Zaentz v. Commissioner, 73 T.C. 469, 477 (1979), as discussed in ¶ 1 above. While preserving this objection, respondent answers as follows: No, respondent is unaware of a code section specifically stating that credit card rebates constitute taxable income. Respondent's primary legal position is as follows: Section 61(a) defines the term "gross income" to include "all income from whatever source derived". The term has been broadly interpreted. Se_e, n, Commissioner v. Glenshaw Glass Co., 348 U.S. 426, 431 (1955) (gross income includes "instances of undeniable accessions to wealth, clearly realized, and over which the taxpayers have complete dominion"). In PLR 201027015, 2010 WL 2710033, the IRS ruled that cash rebates from credit card purchases do not constitute gross income, stating as follows: A rebate received from the party to whom the buyer directly or indirectly paid the purchase price for an item is an adjustment to the purchase price paid for the item. It is not an accession to wealth and is not includible in the buyer's gross income. See Rev. Rul. 76-96, 1976-1 C.B. 23, as modified by Rev. Rul. 2005-28, 2005-1 C.B. 997. In this case, Taxpayers make purchases using their credit cards and have the option to receive a cash rebate of $X. In lieu of receiving cash, Taxpayers may allow Company to pay the $X rebate to a charity. In either case, this rebate constitutes an adjustment to the purchase price of the items purchased with Taxpayers' credit cards and, consequently, is not includible in Taxpayer's gross income. Similarly, the IRS has ruled that rebates received by car purchasers "are not includible in the qualifying retail customers' gross incomes" but rather constitute a reduction in the purchase price. Rev. Rul. 76-96, 1976-1 C.B. 23; see a_Iso PLR 200816027, 2008 WL 1766187 (cash payments to purchasers of retail products represented a reduction in the purchase price that the customer paid for the qualifying merchandise with respect to which the payment is made, and is not generally includible in the recipient's gross income); PLR 201117014, 2011 WL 1619092 (credit card reward points that can be used to purchase discounted goods from third parties are not income to the customer); Martins v. Commissioner, T.C. Summ.Op. 2006-43 (the income resulting from the forgiveness of credit card debt could not be offset by the reward points forfeited by the taxpayer). CC:SB:1:HAR:TL-13080-17 -9- In the present case, however, petitioners were purchasing Visa gift cards rather than specific goods or property for which the purchase price would ordinarily be adjusted. In Cowden v. Commissioner, 289 F.2d 20, 24 (5th Cir. 1961), the court set forth the cash equivalence doctrine, which concluded that an item is equivalent to cash if it is unconditional and assignable, not subject to set-offs, and is of a kind that is frequently transferred to lenders or investors at a discount not substantially greater than the generally prevailing premium for the use of money. A Visa gift card is a cash equivalent since there are no constraints on its assignability and it can be used in place of cash for purchases. Thus, in this case, by purchasing Visa gift cards, petitioners were buying an equivalent to cash rather than goods or property. Since only goods or property would be subject to the purchase price adjustment, any gain associated with petitioners' purchase of Visa gift cards (and the subsequent purchase of money orders and the receipt of cash rewards from the credit card company) would be considered an accession to wealth and must be treated as income. Respondent's alternative legal position is as follows: The IRS's alternative position is that petitioners were required to treat the gain on these transactions as short term capital gains. Under I.R.C. § 1221, a capital asset is defined as "any property held by the taxpayer (whether or not connected with his trade or business)..." A short-term capital gain occurs when there is a gain from the sale or • exchange of any capital asset held for not more than a year. l.R.C. § 1222(1). Under this theory, petitioners purchased Visa gift cards for face value, with their basis reduced by the value of any rebate received from American Express for the purchase. The exchange of the Visa gift cards for money orders at face value would then create a taxable gain. In an attempt to refute this alternative position, petitioners' representative, Fred L. Baker, actually agreed with the IRS's primary argument that prepaid cards are cash equivalents. He stated in his letter to the revenue agent: "The debit cards are not capital assets but instead a form of cash or purchasing power, utilized to purchase money orders, another form of cash or cash equivalent. Their utilization as payment for credit does not constitute a sale of a capital asset." ADMIN000357. 10.Is there a treasury regulation that states that credit card rebates constitute taxable income? If so, please identify the citation. Objects on grounds that this request is beyond the scope of permissible discovery since you are not requesting statements of fact or the application of law to fact. See Zaentz v. Commissioner, 73 T.C. 469, 477 (1979), as discussed in ¶ 1 above. While preserving this objection, respondent answers as follows: Respondent is not aware of a specific regulation addressing this. 11.Is there an IRS publication that states that credit card rebates constitute taxable income? If so, please identify the citation. CC:SB:1:HAR:TL-13080-17 - 10 - Objects on grounds that this request is beyond the scope of permissible discovery since you are not requesting statements of fact or the application of law to . fact. See Zaentz v. Commissioner, 73 T.C. 469, 477 (1979), as discussed in ¶ 1 above. While preserving this objection, respondent answers as follows: Respondent is not aware of a specific publication addressing this. 12.ls there a revenue ruling that states that credit card rebates constitute taxable income? If so, please identify the citation. Objects on grounds that this request is beyond the scope of permissible discovery since you are not requesting statements of fact or the application of law to fact. See Zaentz v. Commissioner, 73 T.C. 469, 477 (1979), as discussed in ¶ 1 above. While preserving this objection, respondent answers as follows: Respondent is not aware of a specific revenue ruling addressing this. 13.Does the Internal Revenue Code state that credit card rewards constitute taxable income? If so, please identify the citation. Objects on grounds that this request is beyond the scope of permissible discovery since you are not requesting statements of fact or the application of law to fact. See Zaentz v. Commissioner, 73 T.C. 469, 477 (1979), as discussed in ¶ 1 above. While preserving this objection, respondent answers as follows: Respondent is not aware of a specific code section addressing this. 14.ls there a treasury regulation that states that credit card rewards constitute taxable income? If so, please identify the citation. Objects on grounds that this request is beyond the scope of permissible discovery since you are not requesting statements of fact or the application of law to fact. See Zaentz v. Commissioner, 73 T.C. 469, 477 (1979), as discussed in ¶ 1 above. While preserving this objection, respondent answers as follows: Respondent is not aware of a specific regulation addressing this. 15.ls there an IRS publication that states that credit card rewards constitute taxable income? If so, please identify the citation. Objects on grounds that this request is beyond the scope of permissible discovery since you are not requesting statements of fact or the application of law to fact. See Zaentz v. Commissioner, 73 T.C. 469, 477 (1979), as discussed in ¶ 1 above. While preserving this objection, respondent answers as follows: Respondent is not aware of a specific publication addressing this. 16.ls there a revenue ruling that states that credit card rewards constitute taxable income? If so, please identify the citation. CC:SB:1:HAR:TL-13080-17 - 11 - Objects on grounds that this request is beyond the scope of permissible discovery since you are not requesting statements of fact or the application of law to fact. See Zaentz v. Commissioner, 73 T.C. 469, 477 (1979), as discussed in ¶ 1 above. While preserving this objection, respondent answers as follows: Respondent is not aware of a specific revenue ruling addressing this. 17.Does an adjustment to the purchase price of an item constitute taxable income? If your answer is "yes," explain why with citations to legal support. Objects on grounds that this request is beyond the scope of permissible discovery since you are not requesting statements of fact or the application of law to fact. See Zaentz v. Commissioner, 73 T.C. 469, 477 (1979), as discussed in ¶ 1 above. While preserving this objection, respondent answers as follows: No, an adjustment to the purchase price of goods or property is not taxable income. 18.lf a taxpayer applies $100 in credit card reward points to the purchase of an airplane ticket, does the taxpayer have $100 of taxable income? If your answer is "yes," explain why with citations to legal support. Respondent objects to this question on grounds of relevancy since application of credit card rewards to airline tickets is not at issue in this case. Moreover, this is a hypothetical to which respondent is not required to respond. See Kendrick v. Sullivan, 125 F.R.D. 1, at *3 (D.D.C. 1989) (court denied defendant's motion to compel responses to contention interrogatories which sought plaintiff's legal position on hypothetical questions). 19.ls the taxability of credit card rewards dependent upon the type of item purchased with the credit card that generates said reward? If your answer is "yes," explain why with citations to legal support. Yes, if cash equivalents are purchased. See respondent's answer to ¶ 9 for respondent's legal position in this case. 20.Consider purchases of the following items by way of a credit card that offers rewards that may be redeemed for statement credit: a. $500 of yogut1; b. $500 of gasoline; c. $500 of paint; d. $500 Burger King gift card (can only be used at Burger King); CC:SB:1:HAR:TL-13080-17 - 12 - e. $500 TJ Maxx gift card (can be used at TJ Maxx, Marshalls, and Home Goods stores); f. $500 hotel gift card (can be used at all properties of a given hotel chain); g. $500 Amazon gift card (can be used at a single retailer, Amazon, which sells a wide variety of products); h. $500 eBay gift card (almost anything can be bought, including currency and gold); i. $500 Visa gift card (has an expiration date, inactivity fee, cannot be used internationally, but can be used at a variety of retailers); j. $500 of gold; k. $500 in coins from U.S. Mint. Please identify which items (a-k) would generate taxable income if purchased. For each item identified, please explain the reason why it would generate taxable income? Objects on the grounds of relevancy to a. through h., and j. and k., since they do not involve the purchase of cash equivalents. Moreover, all of these are hypotheticals to which respondent is not required to respond. See Kendrick v. Sullivan, 125 F.R.D. 1, at *3 (D.D.C. 1989).(court denied defendant's motion to compel responses to contention interrogatories which sought plaintiff's legal position on hypothetical questions). As to subsection i., see respondent's answer to ¶ 9 for respondent's legal position in this case discussing cash equivalents. 21.Why does the 30 day letter issued by the IRS have a response date that was set approximately 1 year out? Respondent objects to this question on grounds of relevancy. The general policy of the Tax Court is to not look behind the notice of deficiency and consider the actions or determinations of a revenue agent. S_ee Greenberg's Express, Inc. v. Commissioner, 62 T.C. 324, 327-328 (1974); Runqransi v. Commissioner, T.C. Memo. 1998-391. 22.ls the analysis conducted by the Revenue Agent, Sandra Quezada accurate? If your answer is anything other than an unequivocal "yes," please explain your response in detail. It is unclear what analysis to which you are referring. To the extent that it refers to an analysis that occurred prior to the issuance of the notice of deficiency, respondent objects to this question on grounds of relevancy. The general policy of the Tax Court is CC:SB:1:HAR:TL-13080-17 - 13 - to not look behind the notice of deficiency and consider the actions or determinations of a revenue agent. S_ee Greenberg's Express, Inc. v. Commissioner, 62 T.C. 324, 327- 328 (1974); Rungransi v. Commissioner, T.C. Memo. 1998-391. To the extent that it refers to the notice of deficiency, see respondent's answer to ¶ 23. 23.Are the calculations included in the Statutory Notice of Deficiency (the "SND") accurate? If your answer is anything other than an unequivocal "yes," please explain your response in detail. Not entirely. Revenue Agent Quezada determined that petitioners earned additional "other income" totaling $29,775.00 in 2013 and $265,485.00 in 2014 based on profits earned by purchasing prepaid Visa cards and earning credit card cash rewards from American Express. Respondent recently discovered that petitioners' American Express cash rewards actually totaled $36,200.00 in 2013 and $277,275.00 in 2014. This additional income in each year results in increased deficiencies in tax from $8,264.00 to $9,928.00 for the 2013 tax year and from $89,847.00 to $93,845.00 for the 2014 tax year. See respondent's answer to ¶¶ 4 and 5. 24.Why did the Revenue Agent, Sandra Quezada, issue a subpoena to American Express to obtain the exact time and location of certain purchases? Respondent objects to this question on grounds of relevancy. The general policy of the Tax Court is to not look behind the notice of deficiency and consider the actions or determinations of a revenue agent. See Greenberg's Express, Inc. v. Commissioner, 62 T.C. 324, 327-328 (1974); Rungransi v. Commissioner, T.C. Memo. 1998-391. 25.As to page ADMIN000053: Explain why the IRS claims: "the taxpayers decided they did not want Bank of America involved in these transactions"? Identify each individual and/or document the IRS relies on to support this proposition. Respondent objects to this question on grounds of relevancy. The general policy of the Tax Court is to not look behind the notice of deficiency and consider the actions or determinations of a revenue agent. See Greenberq's Express, Inc. v. Commissioner, 62 T.C. 324, 327-328 (1974); Rungransi v. Commissioner, T.C. Memo. 1998-391. The cited quote occurred prior to the issuance of the notice of deficiency. Moreover, it is unclear how this statement is material to the outcome of the case. If this statement is incorrect and material, please provide me with the correct information. While preserving this objection, respondent answers as follows: It is unclear how the revenue agent reached this conclusion. 26.As to page ADMIN000053: Identify a checking account at JPMorgan Chase as being opened after Bank of America accounts. Respondent objects to this question on grounds of relevancy. The general policy of the Tax Court is to not look behind the notice of deficiency and consider the actions CC:SB:1:HAR:TL-13080-17 - 14 - or determinations of a revenue agent. See Greenberq's Express, Inc. v. Commissioner, 62 T.C. 324, 327-328 (1974); Rungransi v. Commissioner, T.C. Memo. 1998-391. The cited page was written prior to the issuance of the notice of deficiency. Moreover, it is unclear how this statement is material to the outcome of the case. If this statement is incorrect and material, please provide me with the correct information. While preserving this objection, respondent answers as follows: It is unclear how the revenue agent reached this conclusion. 27.As to page ADMIN000053: Explain why the IRS claims: "Some establishments would also charge a fee for the prepaid cards and money orders". Please identify the "establishments" that charged or did not charge a fee for the prepaid cards and money orders. Please also explain how these fees were incorporated in calculating the SND. Respondent objects to this question on grounds of relevancy. The general policy of the Tax Court is to not look behind the notice of deficiency and consider the actions or determinations of a revenue agent. S_e_e Greenberq's Express, Inc. v. Commissioner, 62 T.C. 324, 327-328 (1974); Rungransi v. Commissioner, T.C. Memo. 1998-391. The cited quote occurred prior to the issuance of the notice of deficiency. While preserving this objection, respondent answers as follows: For purposes of the Blue Cash Rewards Program, "Everyday Purchases" were defined as the following purchases: (1) made at • supermarkets located in the United States; (2) $400 or less of gasoline at gas stations located in the United States; and (3) made at United States locations of select major drugstores. Thus, purchases from CVS, Rite Aid, A&P, Stop & Shop, Walgreens, Super Foodmart, Shoprite, Hannaford, and Big Y were all "Everyday Purchases" for purposes of the Rewards Program. Respondent's analysis of petitioners' purchases with their Blue Cash credit cards indicates a pattern of purchases in excess of $400 at supermarkets and major drugstores. Every one of these purchases appears to be a purchase of a Visa gift card, which then allowed petitioners to purchase money orders, which were deposited back into their checking account to then be used to pay their American Express bill. For example, on February 13, 2013, petitioners made the following purchases: 2/14/2013 CVS $1,007.90 2/14/2013 CVS 1,007.90 2/14/2013 CVS 503.45 2/14/2013 Trader Joe's 16.27 . It appears that petitioners purchased two Visa gift cards for $1,000 and one for $500, with an activation fee of .79% added to the purchase price. It is unclear how much it cost to purchase the money orders. No fees were incorporated in calculating the notice of deficiency. CC:SB:1:HAR:TL-13080-17 - 15 - 28.As to page ADMIN000053: Explain why the IRS claims: "American Express did not make any money on these transactions". Identify each individual and/or document the IRS relies on to support this proposition. Respondent objects to this question on grounds of relevancy. The general policy of the Tax Court is to not look behind the notice of deficiency and consider the actions or determinations of a revenue agent. See Greenberg's Express, Inc. v. Commissioner, 62 T.C. 324, 327-328 (1974); Rungransi v. Commissioner, T.C. Memo. 1998-391. The cited quote occurred prior to the issuance of the notice of deficiency. Moreover, it is unclear how this statement is material to the outcome of the case. If this statement is incorrect and material, please provide me with the correct information. While preserving this objection, respondent answers as follows: It is unclear how the revenue agent reached this conclusion. Respondent believes that American Express made approximately 2.5% for each transaction. 29.As to page ADMIN000053: Explain why the IRS claims: "During the period 07/01/2013 to 8/28/2014, the taxpayers purchased 936 money orders for a total of $2,920,416.46". For each alleged money order identify: (a) the date of purchase and (b) the amount of purchase. Respondent objects to this question on grounds of relevancy. The general policy • of the Tax Court is to not look behind the notice of deficiency and consider the actions or determinations of a revenue agent. See Greenberg's Express, Inc. v. Commissioner, 62 T.C. 324, 327-328 (1974); Rungransi v. Commissioner, T.C. Memo. 1998-391. The cited quote occurred prior to the issuance of the notice of deficiency. While preserving this objection, respondent answers as follows: It is unclear where the revenue agent obtained these exact figures from. However, an analysis of one month (December 2013) shows that 198 money orders were deposited to petitioners' bank account at Bank of America (Account # ), as follows: Date Items Payor/Payee 12/2/2013 999.00 Western Union Money Order 999.00 Western Union Money Order . 999.00 Western Union Money Order 972.72 MoneyGram 999.30 MoneyGram 1,000.00 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 12/2/2013 499.11 Western Union Money Order 499.11 Western Union Money Order 499.11 Western Union Money Order 999.30 MoneyGram CC:SB:1:HAR:TL-13080-17 - 16 - 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 12/3/2013 999.00 Western Union Money Order 999.00 Western Union Money Order 999.00 Western Union Money Order 999.00 Western Union Money Order 999.00 Western Union Money Order 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 12/4/2013 999.01 Western Union Money Order 999.01 Western Union Money Order 12/5/2013 999.00 Western Union Money Order 999.00 Western Union Money Order 999.00 Western Union Money Order 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 12/9/2013 999.00 Western Union Money Order 999.00 Western Union Money Order 999.00 Western Union Money Order 499.11 Western Union Money Order 499.11 Western Union Money Order 999.00 Western Union Money Order 999.00 Western Union Money Order 499.11 Western Union Money Order 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 12/9/2013 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 12/9/2013 999.30 MoneyGram 999.30 MoneyGram CC:SB:1:HAR:TL-13080-17 - 17 - 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGrarn 999.30 MoneyGram 999.00 Western Union Money Order 999.00 Western Union Money Order 999.00 Western Union Money Order 12/11/2013 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 999.01 Western Union Money Order 999.01 Western Union Money Order 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 999.00 Western Union Money Order 999.00 Western Union Money Order • 12/12/2013 999.00 Western Union Money Order 999.00 Western Union Money Order 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 12/13/2013 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 12/16/2013 999.00 Western Union Money Order 999.00 Western Union Money Order 999.00 Western Union Money Order 999.30 MoneyGram . 999.30 MoneyGram 999.30 MoneyGram 12/16/2013 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 12/16/2013 999.30 MoneyGram 999.30 MoneyGram 999.30 MoneyGram 12/18/2013 999.30 MoneyGram 999.30 MoneyGram 
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