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       MENOMINEE INDIAN TRIBE OF WISCONSIN CHAIRMAN'S OFFICE P.O. Box 910 Keshena, WI 54135-0910 ***Delivered via LISPS *** Doug Cox, Chairman Menominee Indian Tribe of Wisconsin Chairman's Office P.O. Box 910 Keshena, WI 54135 October 22, 2019 David P. Ross, Assistant Administrator Office of Water US Environrnental Protection Agency 1200 Pennsylvania Ave, NW Washington, DC 20460 RE: Proposed Revisions to CWA Section 401 Certification Regulations Docket ID No. EPA-HQ-OW-2019-0405 Dear Mr. Ross: I am writing on behalf of the Menominee Indian Tribe of Wisconsin to express our concerns regarding the proposed action of the US Environmental Protection Agency (EPA") to revise the current regulations implementing section 401 of the Clean Water Act. Context Water is an extremely precious trust resource of the Menominee Indian Tribe of Wisconsin and its quality is of paramount concern. Clean water is essential to the life, health, subsistence, recreation and industry of our community, and to the wildlife and habitat upon which our community depends and that our environmental program is charged to protect. As a result, it is critical to the Menominee Indian Tribe of Wisconsin that any action by EPA not diminish the effectiveness of the Clean Water Act ("CWA") to accomplish its fundamental purpose "to restore and maintain the chemical, physical and biological integrity of the Nation's waters." CWA section 401 provides an essential set of mechanisms to protect Tribal water quality by ensuring that federally licensed or permitted projects do not negatively impact the quality of our waters. EPA has important roles to play in these processes, including serving as the certifying agency for relevant projects within our jurisdiction and ensuring that we have an opportunity to provide input regarding certain upstream off-Reservation activities that may negatively impact Tribal water quality and that our concerns be addressed through permit/license conditions or otherwise. EPA has an additional, independent obligation under Section V.B of its Policy for Consultation and Coordination with Indian Tribes ("Consultation Policy") to engage in meaningful government-to-government consultation with tribes regarding the proposed issuance of a permit for an activity that may impact tribal interests. EPA must also adhere to certain key principles articulated in the Policy for the Administration of Environmental Programs on Indian Reservations (1984 Indian Policy") recently reaffirmed by Administrator Wheeler. These include, among other things: • The Agency will recognize Tribal Governments as the primary parties for setting standards, making environmental policy decisions and managing programs for Reservations consistent with Agency standards and regulations • The Agency will take affirmative steps to encourage and assist tribes in assuming regulatory and program management responsibilities for reservation lands • The Agency will take appropriate steps to remove existing legal and procedural impediments to working directly and effectively with tribal governments on reservation programs • The Agency, in keeping with the federal trust responsibility, will assure that tribal concerns and interests are considered whenever EPA's actions and/or decisions may affect reservation environments • The Agency will incorporate these Indian policy goals into its planning and management activities, including ... ongoing policy and regulation development processes. Any revisions to the existing CWA section 401 regulations must be consistent with EPA's fundarnental objective to protect human health and the environment, its statutory responsibilities under the Clean Water Act, its responsibility to protect critical trust resources and its consultation responsibilities, and must ensure adherence to the key principles of EPA's 1984 Indian Policy. Preliminary Comments EPA has failed to engage in the necessary government-to-government consultation regarding this rulemaking process We are extremely disturbed by the total absence of a Tribal consultation process regarding EPA's proposed revisions to the CWA section 401 regulations. This lack of consultation violates Executive Order 13175 and EPA's own Consultation Policy and renders the current rulemaking deficient. We recognize that EPA's proposed revisions to the CWA section 401 regulations are offered to comply with Executive Order 13868 titled Promoting Energy Infirastructure and Economic Growth. That Executive Order provided that a 30-day pre-proposal consultation period be initiated with states and tribes to gather input for consideration in connection with the development of new CWA section 401 guidance, which EPA finalized in June 2019, and in advance of developing proposed revisions to the CWA section 401 regulations that are now the subject of a public comment period. It did not, however, instruct EPA to disregard its ongoing obligations to Tribal Governments under Executive Order 13175 and EPA's Consultation Policy. Executive Order 13175 and EPA's Consultation policy are based on the unique legal relationship set forth in the U.S. Constitution, treaties, statutes and court decisions. Section IV of the Consultation Policy confirms that EPA "ensures the close involvement of tribal governments and gives special consideration to their interests whenever EPA's actions may affect Indian country or other tribal interests.- Section V explains that "Consultation should occur early enough to allow tribes the opportunity to provide meaningful input that can be considered prior to EPA deciding whether, how, or when to act on the matter under consideration." Section V.B.2 specified that relevant EPA actions include regulations or rules, such as the proposed rule at issue here. There is no question that the provisions revisions to the CWA section 401 regulations will affect tribal interests in that numerous provisions in the proposed rule will impact the ability of both EPA and tribes to protect the quality of tribal water. In fact, the proposed revisions represent a fundamental change to the implementation of CWA section 401 from the current approach on which we have come to rely. Given this, section V.A.3 of the Consultation Policy requires EPA to invite tribal input, "coordinate[] with tribal officials ... to be responsive to their needs for information and to provide opportunities to provide, receive, and discuss input" and recognize the "need to undertake subsequent rounds of consultation if there are significant changes in the originally-proposed activity or as new issues arise." The publication of a proposed rule about which no information had previously been provided certainly constitutes a "significant change" and "new issue triggering the need for additional consultation. Despite these requirements, EPA has initiated no further consultation with tribal governments since the initial pre-proposal consultation period closed in May 2019. During that early consultation, we were given no indication as to what provisions would be included in the current proposed rule and were therefore unable to offer meaningful comment. Several commenters — on behalf of both tribes and states — did, however, explain to you that the consultation period was too short and lacked the sharing of information necessary to enable rneaningful input. We now respectfully request that EPA immediately initiate a formal tribal consultation process. To comply with EPA's Consultation Policy, this process should continue after the close of the public comment period for as long as it takes to allow us the opportunity to provide meaningful input on all issues of concern raised by the proposed rule and to allow EPA adequate time to address our concerns before the proposed rule is finalized. We look forward to receiving notification of the initiation of an appropriate consultation process at the earliest opportunity. In the meantime, we offer the following preliminary comments regarding some of the most concerning substantive provisions in the proposed revisions to the CWA section 401 regulations. The proposed rule's restrictive time frames for review and action on CWA section 401 certifications will limit our ability to fully assess potential impacts to the quality of our waters Currently, the time frame for review of requests for CWA section 401 certification starts to run from the date a complete application is received. This approach ensures that we have both adequate information and adequate time to thoroughly assess the potential impacts of a proposed project on the quality of our water before rendering a decision or providing input on a certification request. As reflected in the proposed new section 121.4, EPA is proposing to start the time frame for review instead upon initial receipt of an application, whether it is complete or not, and there will no longer be an opportunity for additional time pending the receipt of any further information requested. This means that our assessment and decision-making may need to occur before we have all the information required to determine potential impacts to the quality of our water. Given the language in proposed new sections 121.6(c) and 121.8(a), we may risk losing the ability to justifiably deny or impose appropriate conditions on the certification. We recognize that, in certain circumstances, either applicants or certifying bodies have inappropriately used aspects of the current CWA section 401 certification process to significantly delay the completion of the process. In some cases, this has impacted the ability of an important project to obtain necessary permitting; in other cases, it has delayed the imposition of necessary water quality protection measures. Regardless, these extreme examples should not be used to justify unnecessary limitations on our ability to effectively preserve our water quality through a reasonable CWA section 401 certification process, a result that amounts to an abrogation of EPA's responsibility to work with us to protect our most critical trust resources. We look forward to consulting with EPA to identify alternative approaches to address legitimate concerns regarding unnecessary certification delays while still ensuring the protection of tribal water quality. Need for Tribal consultation There are numerous additional provisions of concern in EPA's proposed revisions to the CWA section 401 regulations that the Menominee Indian Tribe of Wisconsin needs additional time to understand and assess. As a result, we respectfully request a government-to-governrnent consultation to fiirther discuss the potential impacts of the proposed rule to the quality of our waters and the effective fimctioning of our water program. To this end, we invite you to the Menominee Indian Tribe of Wisconsin Reservation to meet with our Tribal officials and environmental protection staff and to view first-hand our waters and water-dependent resources that may be impacted by the changes to the CWA section 401 regulations that you are now proposing. We look forward to receiving your specific response to this letter. In the meantime, please feel free to contact the Chair's office at 715-799-5114 should you have any questions or require further information. Si cerely, Doug ox, Chairman Menominee Tribal Legislature cc: file 10/23/2019 11S_POSTAGE 117,k2 PPS i• falLY.: 01 OBT II NA, MENOMINEE INDIAN TRIBE OF WISCONSIN CHAIRMAN'S OFFiCE P.O. BOX 910 KESHENA, WISCONSIN 54135-0910 MMIIIIME111111 TO David P. Ross, Assistant Administrator Office of Water US Environmental Protection Agency 1200 Pennsylvania Ave, NW Washington, DC 20460 
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