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       Case 18-3484, Document 68, 02/28/2019, 2507957, Page10 of 15 "seeking recovery for the airline's alleged breach of its own, self-imposed undertakings." Wolens, 513 U.S. at 228 (1995). No distinction is made between an express voluntary obligation and an implied-in-fact voluntary obligation. To the contrary, breach of a self-imposed undertaking, breach of an express contract, and breach of an implied contract "all amount to the same thing, . . . that the airline made an enforceable promise ... that it did not keep." Hickcox-Huffman v. US. Airways, Inc., 855 F.3d 1057, 1063 (9th Cir. 2017). The effect of this ruling will be to classify implied-in-fact contract terms and the interpretation of contract terms as a state imposed obligation rather than as voluntarily imposed obligations. Contract terms or entire contracts that are implied-in-fact arise from the conduct, expectations, and assent of the parties, voluntarily. They are not state-imposed or an enlargement of the airline's voluntary obligations-they are the airline's voluntary obligations. Implied-in-fact contracts differ from implied-in-law contracts in an important way that makes the latter preempted but not the former. An implied-in-law contract lacks the mutual assent of the parties, but law or equity necessitates the creation of a contract to prevent the unjust enrichment of a party. Differently, "[a]n agreement implied in fact is founded upon a 5 Case 18-3484, Document 68, 02/28/2019, 2507957, Page11 of 15 meeting of minds, which, although not embodied in an express contract, is inferred, as a fact, from conduct of the parties showing, in the light of the surrounding circumstances, their tacit understanding." Hercules Inc. v. U.S., 516 U.S. 417,424 (1996) (internal quotations omitted); See also Sacramento Nav. Co. v. Salz, 273 U.S. 326,329 (1927) ("[A] contract includes, not only the promises set forth in express words, but, in addition, all such implied provisions as are indispensable to effectuate the intention of the parties and as arise from the language of the contract and the circumstances under which it was made."). An implied-in-law contract would trigger the ADA's preemption clause because the airline did not undertake to assent to the contract, and the contract or quasi-contract would be created by operation of state law or equity. In contrast, an implied-in-fact contract is not preempted. See Med. Mut. of Ohio v. Air Evac EMS, Inc., 2018 U.S. Dist. Lexis 158131, *21 (N.D. Ohio Sep. 17, 2018) ( "With respect to ADA preemption ... 'a contract implied in law will be preempted by the ADA and a contract implied in fact will not be.'") (quoting prior Order- internal citation omitted.). Certainly, in the case at bar, Spirit Airlines contracted for an amount that included carry-on items and then later attempted to seek a greater amount. In such an event, a plaintiff would be entitled to relief. "Nothing in the language of the ADA presents a bar to recovery where an air 6 Case 18-3484, Document 68, 02/28/2019, 2507957, Page12 of 15 carrier contracts for one amount, and bills another amount." Wagner, 2017 U.S. Dist. LEXIS 177709 at 11-12. III. Pleading Standard The District Court should have first determined whether Plaintiffs adequately pled a breach of contract claim, and if adequately pleaded, then the District Court should have found the claim to not be preempted. See Hickcox- Huffman, 855 F.3d at 1062 (9 th Cir. 2017). In determining whether a breach of contract claim was adequately pleaded, the District Court should have taken as true Plaintiffs' assertion that the contract's "total cost of travel" price term included a carry-on bag. Even assuming arguendo that the "total cost" term is ambiguous so as to make the transport of a carry-on bag an implied term, the Wolens exception does not make a distinction between express and implied contractual terms. See Wolens 513 U.S. at 228; Bailey v. Rocky Mountain Holdings, LLC, 889 F.2d 1259, 1268 (11th Cir. 2018) citing Wolens, 513 U.S. at 232-33 ("[A party] may bring a state action to enforce the terms of a contract, whether express or implied, ... so long as the action concerns voluntary commitments and not state-imposed obligations.") (emphasis added). If the contract term were ambiguous and not to be construed against the Plaintiffs, "a claim predicated on a materially ambiguous contract term is not dismissible on the 7 Case 18-3484, Document 68, 02/28/2019, 2507957, Page13 of 15 pleadings." Eternity Global Master Fund Ltd. v. Morgan Guar. Trust Co. of NY., 375 F.3d 168, 178 (2d Cir. 2004). The District Court's decision did not cite to an authority that stood for the proposition that an implied contract term cannot be a voluntary contractual obligation for ·the purpose of ADA preemption. Both implied-in-fact and express contracts are binding "since in law there is no distinction between agreements made by words and those made by conduct." Bader v. Wells Fargo Home Mortg., Inc. 773 F. Supp. 2d 397,413 (S.D.N.Y. 2011). At the pleading stage, the District Court must accept the Plaintiff's factual allegations as true. Here, the District must accept, that Spirit Airlines entered into a contract with the Plaintiffs with an express "total cost of travel" term. At trial, the District Court should determine the meaning of this express term, and if deemed ambiguous, resolve the ambiguity against the drafter, Spirit Airlines. See Eternity Global Master Fund Ltd., supra, 375 F .3d at 178. 8 Case 18-3484, Document 68, 02/28/2019, 2507957, Page14 of 15 CONCLUSION This Court should reverse the District Court's decision to dismiss for failure to state a claim upon which relief can be granted. Respectfully submitted, ANDREW APPELBAUM FLYERS RIGHTS EDUCATION FUND 1530 P Street NW Washington, DC 20005 800-662-1859 andrew@flyersrights.org Counsel for Amicus Curiae February 26, 2019 9 Case 18-3484, Document 68, 02/28/2019, 2507957, Page15 of 15 CERTIFICATE OF COMPLIANCE Pursuant to Fed. R. App. P. 32(g), the undersigned hereby certifies that, 1. This brief complies with the type-volume limitation of Second Circuit Local Rule 29 J (c) because it contains 1645 words, excluding the parts of the brief exempted by Fed. R. App. P. 32(±). 2. This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because it has been prepared in a proportionally spaced typeface using Microsoft Word 2016 in 14-point Times New Roman type style. ANDREW APPELBAUM February 26, 2019 10 
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