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       Case 2:20-cv-11134-DSF-KS Document 14 Filed 06/30/21 Page 1 of 5 Page ID #:109 1 Joel M. Tantalo, SBN 206096 email: jtantalo@ta-llp.com 2 Michael S. Adler, SBN 190119 email: madler@ta-llp.com 3 TANTALO & ADLER LLP 1801 Century Park East, Suite 2400 4 Los Angeles, CA 90067-2326 Phone: (310) 734-8695 5 Fax: (310) 734-8696 6 Attorneys for plaintiff Lucha Libre FMV, LLC 7 8 9 UNITED STATES DISTRICT COURT 10 CENTRAL DISTRICT OF CALIFORNIA 11 12 LUCHA LIBRE FMV LLC, a Delaware CASE NO. 2:20-CV-11134-DSF-KS 13 limited liability company, The Honorable Dale S. Fischer 14 Plaintiff, PLAINTIFF’S RESPONSE TO 15 ORDER TO SHOW CAUSE RE: 16 vs. DISMISSAL FOR LACK OF PROSECUTION 17 PROMOCIONES ANTONIO PEÑA, 18 S.A. de C.V., a Mexican corporation, 19 Defendant. 20 21 22 23 24 25 26 27 28 PLAINTIFF’S RESPONSE TO THE COURT’S ORDER TO SHOW CAUSE RE: DISMISSAL FOR LACK OF PROSECUTION Case 2:20-cv-11134-DSF-KS Document 14 Filed 06/30/21 Page 2 of 5 Page ID #:110 1 RESPONSE TO OSC RE: DISMISSAL 2 Plaintiff Lucha Libre FMV LLC (“Plaintiff”), by and through its undersigned 3 counsel of record herein, hereby responds to the Court’s June 16, 2021 Order to Show 4 Cause re Dismissal for Lack of Prosecution [DKT #13] as follows: 5 1. FRCP 4(M)’S DEADLINE & DISMSSAL PROVISIONS DO NOT APPLY 6 BECAUSE DEFENDANT IS A FOREIGN CORPORATION THAT CAN BE 7 FORMALLY SERVED ONLY UNDER AN APPLICABLE 8 INTERNATIONAL TREATY 9 As Plaintiff explained in its March 8, 2021 Status Report [DKT #11] and March 8, 10 2021 Amended Status Report [DKT #12], this action is not subject to the 90-day rule in 11 FRPC 4(m) because the Defendant is a foreign corporation that, absent waiver, must be 12 served through an international treaty (namely, the Hague Service Convention or the Inter- 13 American Service Conventions). FRCP 4(h)(2) (“This subdivision (m) does not apply to 14 service in a foreign country under Rule 4(f), 4(h)(2), or 4(j)(1), or to service of a notice 15 under Rule 71.1(d)(3)(A)”); Lucas v. Natoli, 936 F.2d 432, 432-33 (9th Cir. 1991) (“[T]he 16 plain language of [amended Rule 4(m)] makes the [service deadline] inapplicable to 17 service in a foreign country.”); see also Sport Lisboa e Benfica - Futebol SAD v. Doe 1, 18 No. CV 18-2978-RSWL-E, 2018 WL 4043182, at *4 (C.D. Cal. Aug. 21, 2018) (“A party 19 that executes service under Rule 4(f) is not subject to the deadline set forth in Rule 4(m).”); 20 Tart Optical Enterprises, LLC v. Light Co., No. LACV1608061JAKMRWX, 2017 WL 21 5957728, at *4 (C.D. Cal. Sept. 27, 2017) (“The limit in Fed. R. Civ. P. 4(m) does not 22 apply to service in a foreign country.”); Rudolph v. UT Starcom, Inc., No. C 07-04578 SI, 23 2009 WL 248370, at *3 (N.D. Cal. Feb. 2, 2009) (“[B]ecause Wu is a foreign defendant, 24 the strict time limits imposed by Rule 4(m) do not apply.”). 25 Rule 4(m) does not apply to service of foreign defendants – and expressly carves 26 them out of the deadline and dismissal provisions – because it is practically (if not 27 literally) impossible to serve foreign defendants under any of the applicable service 28 treaties within Rule 4(m)’s time periods. Indeed, as discussed below, Mexican counsel 1 PLAINTIFF’S RESPONSE TO THE COURT’S ORDER TO SHOW CAUSE RE: DISMISSAL FOR LACK OF PROSECUTION Case 2:20-cv-11134-DSF-KS Document 14 Filed 06/30/21 Page 3 of 5 Page ID #:111 1 and Hague Convention process servers estimate that service in Mexico under the Hague 2 Convention has been taking approximately 6-12 months to complete. 3 2. PLAINTIFF HAS NOT ABANDONED THIS CASE 4 Even though Rule 4(m) does not apply, Plaintiff has been proceeding with this 5 action in good faith. It is actively prosecuting this case – initially through a mediation with 6 Defendant and post-mediation settlement efforts, and now that settlement discussions 7 appear to have stalled, through efforts to secure Defendant’s waiver of formal service or, 8 alternatively, to formally serve Defendant under the Hague Convention. 9 As explained in Plaintiff’s March 8th status report, Plaintiff and Defendant 10 participated in a full-day (13.5 hour) mediation via Zoom on March 3, 2021 before the 11 Honorable Marc Marmara (Ret.). Defendant was represented by Benjamin Fox, a 12 litigation partner and the managing partner of the Los Angeles office of the international 13 law firm, Morrison & Foerster LLP. 1 Although the parties did not reach a settlement by 14 the end of the mediation, they mutually agreed to continue negotiating going forward, 15 with the assistance of Judge Marmaro. 16 Since then, Mr. Fox has repeatedly assured Plaintiff’s counsel that Defendant would 17 be making a new settlement offer. Indeed, Mr. Fox’s last communication to Plaintiff’s 18 counsel was that he would follow up with his client about the status of that offer. 19 Given the time and expense associated with foreign service under the applicable 20 treaties, Plaintiff’s counsel has also repeatedly Defendant to waive formal service, 21 particularly because Defendant is already represented by Mr. Fox (a Los Angeles-based 22 litigator) with respect to this very matter. Most recently, in response to the Court’s OSC, 23 and to permit the parties to finally litigate the claims (considering Defendant’s failure 24 abide by its promise to continue negotiating), Plaintiff’s counsel inquired on Monday, 25 June 28th, whether Defendant would waive formal service. Mr. Fox did not respond. 26 27 1 This was actually the second mediation between the parties. The first, also a full-day 28 (12+ hour) mediation conducted before Plaintiff filed suit. Defendant was represented by Mr. Fox at that mediation as well. 2 PLAINTIFF’S RESPONSE TO THE COURT’S ORDER TO SHOW CAUSE RE: DISMISSAL FOR LACK OF PROSECUTION Case 2:20-cv-11134-DSF-KS Document 14 Filed 06/30/21 Page 4 of 5 Page ID #:112 1 It now appears that Defendant may have taken advantage of Plaintiff’s courtesies 2 and slow-played the process in the hope that the Court would dismiss the case for lack of 3 service. However, Plaintiff has already retained professionals and begun the Hague 4 Convention service process. 5 3. PLAINTIFF HAS COMMENCED SERVICE UNDER THE HAGUE 6 CONVENTION BECAUSE DEFENDANT HAS REFUSED TO WAIVE 7 FORMAL SERVICE 8 Because the convention itself – and Mexico’s application of its provisions – are 9 complex and highly technical, Plaintiff engaged Jean Yves Peñalosa and Luis Enrique 10 Donnadieu Macías of the Mexican law firm ELS – Peñalosa + Donnadieu, S.C. to assist 11 with service under the Hague Convention in particular, and Plaintiff’s pursuit of its claims 12 against Defendant in general. 13 In addition, Plaintiff has retained the services of ABC Legal to effect service of 14 Defendant under the Hague Convention. ABC Legal is United States’ Central-Authority- 15 designated service provider for service on U.S. citizens under the Hague Convention and 16 specialize in service of foreign citizens under the Hague Convention. 17 The Mexican law firm and ABC Legal have estimated that service on Defendant 18 under the Hague Convention will likely take approximately 6-12 months (most of which 19 is dependent on the Mexican Central Authority’s process, and hence outside everyone’s 20 control) at a cost of $5,000 to $12,000. Because Defendant has refused to waive formal 21 service despite having Los Angeles counsel who have appeared at two mediations on its 22 behalf, Defendant had no choice but to incur those costs to maintain this action. 23 Indeed, Plaintiff has already commenced the process of serving Defendant under 24 the Hague Convention. The process entails the following: 25 • The first step involved ABC Legal securing two certified copies of every 26 document that has been filed in this case. ABC Legal ordered those certified documents 27 from the Court Clerk’s office on Monday, June 28th but as of this filing has yet to receive 28 them back from the Court. Plaintiff’s counsel understands that Plaintiff has incurred 3 PLAINTIFF’S RESPONSE TO THE COURT’S ORDER TO SHOW CAUSE RE: DISMISSAL FOR LACK OF PROSECUTION Case 2:20-cv-11134-DSF-KS Document 14 Filed 06/30/21 Page 5 of 5 Page ID #:113 1 approximately $1,200 in court fees and service costs associated with that request. 2 • Once ABC Legal has secured the certified copies, each of the filings must be 3 translated into Spanish by a certified Spanish language translator. Plaintiff’s counsel 4 solicited bids from five different translators. The quotes average approximately $3,500, 5 with turnaround times of 5-6 weeks. 6 • Once the Court’s certified copies have been translated by a certified Spanish 7 language translator, ABC Legal will prepare the required Hague Convention transmittal 8 forms and deliver the service package to the Mexican Hague Convention Central 9 Authority: the Directorate-General of Legal Affairs of the Mexican Ministry of Foreign 10 Affairs in Mexico City, Mexico. This process will cost approximately $550 plus any fees 11 and expenses charged by the Mexican Central Authority. 12 • Once the service package has been submitted to the Mexican Central 13 Authority, it is exclusively responsible for personal service on the Defendant. 14 Plaintiff will also incur legal fees and expenses to the Mexican law firm to ensure 15 that the Hague Convention service process strictly complies with Mexican law. 16 4. CONCLUSION 17 Plaintiff is (and has been) pursuing this case, intends to actively litigate the case 18 now that settlement discussions have stalled, has already commenced the process of 19 serving Defendant under the Hague Convention, and will diligently pursue service on 20 Defendant until completion or waiver. 21 Plaintiff respectfully requests that the Court discharge the Order to Show Cause re 22 Dismissal for Lack of Prosecution and, instead, set regular status report deadlines (perhaps 23 every three months) for Plaintiff to update the Court on the progress of service on 24 Defendant until it has been effected and a proof of service filed with the Court. 25 DATED: June 30, 2021 TANTALO & ADLER LLP 26 27 By: ___________________________________ Joel M. Tantalo 28 Attorneys for plaintiff Lucha Libre FMV, LLC 4 PLAINTIFF’S RESPONSE TO THE COURT’S ORDER TO SHOW CAUSE RE: DISMISSAL FOR LACK OF PROSECUTION 
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