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       US TAX COURT gges t US TAX COURT RECEIVED y % eFILED RS sU S JUN 15 2020 * JUN 15 2020 2:33 PM KONSTANTIN ANIKEEV & NADEZHDA ANIKEEV, Petitioners, ELECTRONICALLY FILED v- Docket No. 13080-17 COMMISSIONER OF INTERNAL REVENUE, Respondent PETITIONERS' SIMULTANEOUS ANSWERING BRIEF CERTIFICATE OF SERVICE SERVED Jun 16 2020 UNITED STATES TAX COURT KONSTANTIN ANIKEEV and ) NADEZHDA ANIKEEV, ) ) Petitioners, ) ) v. ) Docket No. 13080-17 ) COMMISSIONER OF ) INTERNAL REVENUE, ) Filed Electronically ) Respondent. ) June 15, 2020 PETITIONERS' ANSWERING POST-TRIAL BRIEF RESPECTFULLY SUBMITTED, PETITIONERS: KONSTANTIN ANIKEEV AND NADEZHDA ANIKEEV Jeffrey M. Sklarz Noelle Geiger Counsel for Petitioners GREEN & SKLARZ LLC One Audubon Street, 3rd ploor New Haven, CT 06511 Telephone: (203) 285-8545 Fax: (203) 823-4546 nReiger RS-lawfirrn.com {00167404.17 } TABLEOFCONTENTS TABLE OF AUTHORITIES ....................................................................................ii I. PRELIMINARY STATEMENT ......................................................................1 II. GENERAL OBJECTIONS TO IRS' REQUESTED FINDINGS OF FACT ................................................................................................................2 III. SPECIFIC OBJECTIONS TO IRS' PROPOSED FINDINGS OF FACT.......3 IV. RESPONSES TO IRS' ULTIMATE FINDINGS OF FACT.........................16 V. LAW AND ARGUMENT ..............................................................................25 A. The IRS Has Never Taxed Americans for Being Incentivized to Use Their Credit Cards ....................................................................................................25 B. American Express Determined that Taxpayers Were Entitled to Rewards Points and the IRS Has No Standing or Evidence to Argue Otherwise.........31 C. While Irrelevant, the Gift Cards at Issue in this Case Do Not Constitute "Cash Equivalents" Under Cowden ................................................................33 D. The Policy Proposed by the IRS Would Be Unworkable...............................36 E. The IRS Alleged Proposed Factual Findings Contain Math Errors ...............38 VI. CONCLUSION...............................................................................................39 {00167404.17 } 1 TABLE OF AUTHORITIES Cases Brisco v. Ercole, 565 F.3d 80 (2d Cir. 2009)...........................................................36 Capital One Fin. Corp., & Subsidiaries v. C.I.R., 659 F.3d 316 (4th Cir. 201 1) ...26 Cowden v. CIR, 289 F.2d 20 (5th Cir. 1961)...........................................................18 Pittsburgh Milk v. CIR, 26 T.C. 707 ( 1956) ............................................................28 Rd. Dawgs Motorcycle Club ofthe U.S., Inc. v. Cuse Rd. Dawgs, Inc., 679 F. Supp. 2d 259 (N.D.N.Y. 2009)..................................................................36 Shankar v CIR, 143 T.C. 140 (2014).......................................................................28 United States Small Business Administration v. Bensal, 853 F.3d 992 (9th Cir. 2017) ...................................................................................36 United States v. Bari, 599 F.3d 176 (2d Cir. 2010).................................................36 Winter v. CIR, 135 T.C. 238 (2010).........................................................................33 Statutes IRC § 6213...............................................................................................................33 Other IRS Authorities 26 C.F.R. § 49.5000B-1(d)(iii)................................................................................29 IRM 4.43.1.12.6.5 ....................................................................................................25 PLR 201027015 ................................................................................................ 28, 35 Rev. Rul. 84-12........................................................................................................29 Articles Paying Your Taxes Was Never So Worry Free!, IRS Publication 36 1 1 (20 14) ......30 Other Authorities Fed. R. Evid. 201 .....................................................................................................37 Fed. R. Evid. 201(b).................................................................................................36 {00167404.17 } 11 Docket No. 13080-17 Petitioners, Konstantin and Nadezhda Anikeev (the "Taxpayers" or "Petitioners") respectfully submit their answering post-trial brief in response to the Brieffor Respondent ("IRS Brief"), filed by the respondent, Commissioner of Internal Revenue (the "IRS"). This case was tried before the Honorable Joseph R. Goeke on October 4, 2020 in Hartford, Connecticut. Judge Goeke ordered the filing of simultaneous briefs due, after revision of the briefmg schedule, April 14, 2020 and June 15, 2020, respectively. The IRS filed its opening brief on April 13, 2020. Taxpayers filed their opening brief on April 14, 2020, which was corrected that same day to address certain technical errors. For the reasons set forth herein, Petitioners request that the Court enter judgment in their favor. I. PRELIMINARY STATEMENT¹ Mr. Anikeev made purchases using his American Express credit card and American Express determined the purchases were eligible for Rewards Points. American Express issued him Rewards Points, which he spent in accordance with American Express' terms of service. The Court should enter judgment in favor of Taxpayers because: (1) a current customer's acquisition ofcredit card rewards points is not taxable, (2) the gift cards at issue in this case were not "cash equivalents," (3) ¹ Unless stated otherwise, defined terms set forth herein shall have the same meaning as in Taxpayers' Opening Brief. {00167404.17 } Docket No. 13080-17 the IRS should not make a major prospective policy change (the taxability ofrewards earned for gift card purchases) through an audit and should do so only through rule making, and (4) the IRS' proposed enforcement mechanism is unworkable. To rule against Taxpayers, the Court would need to find in the negative on all of the above issues, which would have a major implication on the credit card industry, gift card industry, banking industry, and other stakeholders. The IRS' Opening Brief does not truly address the legal question presented in this case. Rather, the IRS asks the Court to find as fact, what are issues of law, and requests that the Court overturn American Express' business decision to award Taxpayers Rewards Points. Instead, the Court should apply settled law and rule that Taxpayers' Rewards Points earned in 2013 and 2014 were not includable in gross income. Ruling otherwise would have unforeseen consequences, and, potentially wreak havoc, on the operations of every entity that uses rewards points to promote customer loyalty. II. GENERAL OBJECTIONS TO IRS' REQUESTED FINDINGS OF FACT Taxpayers generally object to any of the IRS' proposed findings of fact that, when taken as a whole, are misleading, incomplete, or inconsistent with the record. Additionally, Taxpayers object to alleged requests for findings of "fact" that either: (a) are actually requests for conclusions of law, (b) are interpretations of law, (c) fail to properly reference evidence in the record to support the findings in accordance {00167404.17 } 2 Docket No. 13080-17 with Rule 151(e)(3), or (d) are irrelevant and unnecessary to the resolution of this case. III. SPECIFIC OBJECTIONS TO IRS' PROPOSED FINDINGS OF FACT 1. No objection. 2. No objection. 3. No objection. 4. No objection. 5. No objection. 6. No objection. 7. No objection. 8. No objection. 9. Objection to the extent that the IRS is attempting to characterize what a document states; however, no objection, to the extent that the IRS correctly references the record. For more than two years American Express granted Rewards Points to Taxpayers, meaning that Taxpayers' purchases of gift cards were "Eligible Purchases." Indeed, Gift Cards are not on the list of items that are not "Eligible Purchases". See Exhibit 4-J at ADMIN-009436. 10. Objection to the extent that the IRS is attempting to characterize what a document states; however, no objection, to the extent that the IRS correctly references the record. For more than two years American Express granted Rewards {00167404.17 > 3 Docket No. 13080-17 Points to Taxpayers, meaning that Taxpayers' purchases of gift cards were "Eligible Purchases." Indeed, Gift Cards are not on the list of items that are not "Eligible Purchases". See Exhibit 4-J at ADMIN-009436. 11. No objection. 12. No objection. 13. No objection. 14. No objection. 15. No objection. 16. No objection. 17. No objection. 18. Objection to the extent that the IRS purports this to be a complete list ofwhat Rewards Points could be used for. No objection to the extent that it correctly reflects the testimony offered pursuant to the citation. 19. No objection. 20. No objection. 21. No objection. 22. No objection. 23. Objection to the extent that the IRS is suggesting that Taxpayers only purchased OneVanilla Cards. Taxpayers introduced evidence that they purchased other gift cards. Each different gift card has its own attributes and individual terms {00167404.17 } 4 Docket No. 13080-17 of service to which OneVanilla Card example may not generalize. See Exhibit 16; Tr. at 21:15-19 (Taxpayers made large tub of gift cards of various types available to the IRS during the audit and brought the tub to trial). 24. No objection. 25. Objection. Taxpayers purchased OneVanilla Cards for a fee in addition to the amount of funds they loaded onto the card. Exhibit 26-P. 26. Objection. This is an incorrect statement of fact and misrepresents what Exhibit 18-P says. Exhibit 18-P states that OneVanilla Cards are not assignable.2 Further, gift cards come with terms and conditions meaning they are not "unconditional." Further, this alleged finding of fact calls for a legal conclusion. 27. Objection. This is an incorrect statement of fact and misrepresents what Exhibit 18-P says. Exhibit 18-P states that: (a) OneVanilla Cards are not assignable, and thus, cannot be "readily marketable" and (b) OneVanilla Cards could not be directly deposited into a bank account and, thus, could not be used in place of "cash or another cash equivalent" for such a purpose. Additionally, the card packaging (Exhibit 9-J) states that OneVanilla Cards cannot be used at ATMs, for purchases outside the United States, or for pre-authorized purchases. Further, this alleged finding of fact calls for a legal conclusion. 2 "Your Card and your obligations under this Agreement may not be assigned. We may transfer our rights under this Agreement." (Emphasis added.) {00167404.17 } 5 Docket No. 13080-17 28. No objection. 29. Objection. Exhibit 18-P does not address the solvency of"The Bancorp Bank" and no evidence concerning the solvency (or insolvency) of The Bancorp Bank was introduced at trial. Further, no factual finding concerning the substance of the factual allegation is needed to resolve this case. 30. No objection. 31. Objection. The testimony referenced does not precisely reflect what the transcript says.3 Further, Mr. Anikeev was not providing expert testimony but merely giving his personal perspective. Finally, the testimony is irrelevant as no evidence was provided concerning the banking system generally and the role of prepaid debit cards was not an issue at trial. 32. No objection. 33. No objection. 34. Objection. Reloadable debit cards are not limited to "Green Dot cards". Further, no factual finding concerning the substance of the factual allegation is needed to resolve this case. 3 In response to the Court's inquiry, Mr. Anikeev provided his understanding of prepaid debit cards: "[t]his was the type of product that the banking industry, I think, was introducing in those years. Perhaps targeting the underbanked or unbank[ed] community...." Tr. at 63:3-6. {00167404.17 } 6 Docket No. 13080-17 35. Objection. This paragraph does not set forth a factual allegation, but rather characterizes how a "Green Dot card" functions, and thus is misleading. Hence, this factual allegation constitutes either argument of counsel or an opinion. The reference set forth in the factual allegation to the Transcript does not support the alleged factual finding and is misplaced because the Transcript does not support the alleged factual allegation. The reference set forth in the factual allegation to Exhibit 21-R provided a narrative response to the IRS' Branerton Letter, which set forth an informal explanation. Further, no factual fimding concerning the substance of the factual allegation is needed to resolve this case. 36. Objection. This is an incorrect statement of fact and misrepresents the record. The IRS did not adduce any evidence at trial concerning the assignability of a "Green Dot card" or even place a "Green Dot card" into evidence. Thus, the IRS never offered any evidence concerning the assignability of a "Green Dot card." Whether a "Green Dot card" has "constraints on assignability" or is "readily marketable" and is a "cash equivalent" are questions of law. Further, the Transcript references are to testimony of Mr. Anikeev, who was not disclosed by the IRS as an expert witness. Further, no factual finding concerning the substance of the factual allegation is needed to resolve this case. 37. Objection. No evidence concerning the solvency (or insolvency) of the "banking industry" was introduced at trial. The references set forth in the factual {00167404.17 } 7 Docket No. 13080-17 allegation reference the testimony of Mr. Anikeev, who offered no testimony concerning the solvency of the "banking industry". Further, no factual finding concerning the substance of the factual allegation is needed to resolve this case. 38. No objection. 39. No objection. 40. No objection. 41. No objection. 42. No objection. 43. No objection. 44. No objection. 45. No objection. 46. No objection. 47. No objection. 48. No objection. 49. No objection. 50. No objection. 51. No objection. 52. No objection. 53. No objection. 54. No objection. {00167404.17 } 8 Docket No. 13080-17 55. No objection. 56. No objection. 57. Objection. This alleged finding of fact mischaracterizes testimony as Mr. Anikeev did not testify to the term "all".4 58. No objection. 59. No objection. 60. Objection. The calculation proffered by the IRS is mathematically incorrect as it states the amount identified was limited to "Visa gift cards, Reloads, and money orders." Therefore, the factual allegation is incorrect as: (a) it is overstated since fees associated with purchases are not addressed (and they would have been included in the amount stated) and (b) the amount stated would also include items other than those specifically listed as the IRS does not specifically identify items in each purchase. As testified to by Mr. Anikeev, while the evidence referenced may be an estimate for "efficiency's" sake, it is not a correct mathematical calculation. Tr. at 70:23-25 - 71:1-2. 61. Objection. The fees associated with gift card and money order purchases exceeded 1%, thus, this factual allegation is factually wrong. Further, 4 Mr. Anikeev testified: ".... [t]hat being said, I earlier said, I'm like an efficiency person, so if $400 threshold is sort of to filter the activity related or purchases related to the activity that we're discussing, away from other purchases, that may be a fairly efficient approach." Tr. at 70:23-25 - 71:1-2. {00167404.17 } 9 Docket No. 13080-17 additional purchases were made of items other than "Visa gift cards, Reloads, and money orders." Therefore, the calculation proffered by the IRS is mathematically incorrect. 62. Objection. While the amount stated may represent purchases other than those of "Visa gift cards, Reloads, and money orders," additional purchases were made of items other than "Visa gift cards, Reloads, and money orders," including but not limited to fees associated with purchases of such items. 63. No objection. 64. No objection. 65. Objection. The calculation proffered by the IRS is mathematically incorrect as it states the amount identified was limited to "Visa gift cards, Reloads, and money orders." Therefore, the factual allegation is incorrect as: (a) it is overstated since fees associated with purchases are not addressed (and they would have been included in the amount stated) and (b) the amount stated would also include items other than those specifically listed as the IRS does not specifically identify items in each purchase. As testified to by Mr. Anikeev, while the evidence referenced may be an estimate for "efficiency's" sake, it is not a correct mathematical calculation. Tr. at 70:23-25 - 71:1-2. 66. Objection. The fees associated with gift card and money order purchases exceeded 1%, thus, this factual allegation is factually wrong. Further, {00167404.17 } 10 Docket No. 13080-17 additional purchases were made of items other than "Visa gift cards, Reloads, and money orders." Therefore, the calculation proffered by the IRS is mathematically incorrect 67. Objection. While the amount stated may represent purchases other than those of "Visa gift cards, Reloads, and money orders," additional purchases were made of items other than "Visa gift cards, Reloads, and money orders," including but not limited to fees associated with purchases of such items. 68. No objection. 69. No objection. 70. Objection. The calculation proffered by the IRS is mathematically incorrect as it states the amount identified was limited to "Visa gift cards, Reloads, and money orders." Therefore, the factual allegation is incorrect as: (a) it is overstated since fees associated with purchases are not addressed (and they would have been included in the amount stated) and (b) the amount stated would also include items other than those specifically listed as the IRS does not specifically identify items in each purchase. As testified to by Mr. Anikeev, while the evidence referenced may be an estimate for "efficiency's" sake, it is not a correct mathematical calculation. Tr. 70:23-25 - 71:1-2. 71. Objection. The fees associated with gift card and money order purchases exceeded 1%, thus, this factual allegation is factually wrong. Further, {00167404.17 } l1 Docket No. 13080-17 additional purchases were made of items other than "Visa gift cards, Reloads, and money orders." Therefore, the calculation proffered by the IRS is mathematically incorrect. 72. Objection. While the amount stated may represent purchases other than those of "Visa gift cards, Reloads, and money orders," additional purchases were made of items other than "Visa gift cards, Reloads, and money orders," including but not limited to fees associated with purchases of such items. 73. Objection. The calculation proffered by the IRS is mathematically incorrect as it states the amount identified was limited to "Visa gift cards, Reloads, and money orders." Therefore, the factual allegation is incorrect as: (a) it is overstated since fees associated with purchases are not addressed (and they would have been included in the amount stated) and (b) the amount stated would also include items other than those specifically listed as the IRS does not specifically identify items in each purchase. As testified to by Mr. Anikeev, while the evidence referenced may be an estimate for "efficiency's" sake, it is not a correct mathematical calculation. Tr. at 70:23-25 - 71:1-2. 74. No objection. 75. No objection. 76. Objection. The factual allegation calls for a legal conclusion. {00167404.17 } 12 Docket No. 13080-17 77. Objection. The factual allegation sets forth a characterization and thus is improper. Further, no factual finding concerning the substance of the factual allegation is needed to resolve this case. By way of alternative proposed finding of fact, the Court should find: Often, Mr. Anikeevpurchased money orders with some ofhis Visa gifts cards and, typically, deposited the money orders in his bank accounts. Tr. at 44:5-17. 78. No objection. 79. No objection. 80. No objection. 81. No objection. 82. No objection. 83. Objection to use of the term "frequent." The record reflects that Mr. Anikeev made payments to American Express on his account. Thus, this proposed alleged factual fmding mischaracterizes the testimony of Mr. Anikeev. Further, no factual finding concerning the substance ofthe factual allegation is needed to resolve this case. 84. Objection. The factual allegation sets forth a characterization and thus is improper. Further, no factual finding concerning the substance of the factual allegation is needed to resolve this case. {00167404.17 } l3 Docket No. 13080-17 85. Objection. The factual allegation incorrectly states that American Express "only allowed them to link one account for electronic payments." Nothing in Mr. Anikeev's testimony suggests that he could only link "one" account. By way of alternative proposed finding of fact, the Court should find: American Express' website required Mr. Anikeev to specify an accountfrom where the payments would come from, and the account he had specified was his Chase Bank account. Tr. at 79:2-5. 86. No objection. 87. Objection. The factual allegation incorrectly characterizes the testimony, in particular by using the phrase "conduit." By way of alternative proposed finding of fact, the Court should find: From time to time, Mr. Anikeev used MoneyGram services to pay his American Express bills. Tr. at 76:18-25 - 77:1-9. 88. No objection 89. No objection. 90. No objection. 91. Objection. The calculation proffered by the IRS is mathematically incorrect as it states the amount identified was limited to "Visa gift cards, Reloads, and money orders." Therefore, the factual allegation is incorrect as: (a) it is overstated since fees associated with purchases are not addressed (and they would {00167404.17 } l4 Docket No. 13080-17 have been included in the amount stated) and (b) the amount stated would also include items other than those specifically listed as the IRS does not specifically identify items in each purchase. As testified to by Mr. Anikeev, while the evidence referenced may be an estimate for "efficiency's" sake, it is not a correct mathematical calculation. Tr. at 70:23-25 - 71:1-2. 92. No objection. 93. No objection. 94. No objection. 95. Objection. The factual allegation is incorrect, and omits information from and mischaracterizes the record as Mr. Anikeev testified that he was "out of pocket" for purchases. See Tr. at 43:5-14 (setting forth service fees related to purchases of gift cards and money orders). Further, the term "rapidly" is a characterization to which Mr. Anikeev did not testify. 96. No objection. 97. No objection. 98. No objection. 99. No objection. 100. No objection. 101. No objection. 102. No objection. {00167404.17 } l5 Docket No. 13080-17 103. No objection. 104. No objection. IV. RESPONSES TO IRS' ULTIMATE FINDINGS OF FACT Taxpayers generally object to the IRS' alleged "ultimate findings of fact" to the extent that: (a) the alleged factual findings are in fact conclusions of law or (b) are irrelevant to the dispute in controversy in this case. By way of specific response to the IRS' "ultimate findings of fact," Taxpayers submit as follows: 105. Objection as set forth below, further the "three activities" do not account for all of the spending by Taxpayers on their American Express cards. 105(1) Objection to the use of the phrase "....and then paid their American Express bill with those deposits." (Emphasis added.) This statement is not a factual allegation but rather a conclusion that is inconsistent with the record, mischaracterizes evidence and testimony, and sets forth a legal conclusion. The testimony of Mr. Anikeev specifically states that he comingled money order deposits with other funds prior to paying his American Express bills. Tr. at 44:11-25 - 45:1-13.5 105(2) No objection. 5 "In fact, most of the payments I made to my American Express, I made them from my Chase banking account, and I was transferring money from Bank of America checking account to Chase so that I can then pay my American Express." {00167404.17 } l6 Docket No. 13080-17 105(3) Objection to the use of the phrase "....and then paid their American Express bill with those deposits." (Emphasis added.) This statement is not a factual allegation but rather a conclusion that is inconsistent with the record, mischaracterizes evidence and testimony, and sets forth a legal conclusion. The testimony of Mr. Anikeev specifically states that he comingled money order deposits with other funds prior to paying his American Express bills. Tr. at 44:11-25 - 45:1- 13. 106. Objection. This statement is not a factual allegation but rather a conclusion that is inconsistent with the record, mischaracterizes evidence and testimony, and sets forth a legal conclusion. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. Further, Taxpayers did not redeem all Rewards Points for statement credit. Tr. at 46:9-13. By way of alternative proposed finding of fact, the Court should find: American Express awarded Taxpayers Rewards Points as percentage of their eligible purchases and Taxpayers used accumulated Rewards Points in accordance with the terms of service ofAmerican Express. At no time did American Express disallow Taxpayers' use of their accumulated Rewards Points. Exhibits 4-1 and 5- J. {00167404.17 } l7 Docket No. 13080-17 107. Objection. This alleged factual allegation is a conclusion of law. Further, whether or not Visa gift cards are "cash equivalents" is not relevant to this case. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. Lastly, the gift cards purchased by Taxpayers were not "cash equivalents" according to Cowden v. CIR, 289 F.2d 20 (5th Cir. 1961). 108. Objection. This alleged factual allegation is a conclusion of law. Further, whether or not Green Dot cards are "cash equivalents" is not relevant to this case. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of Green Dot cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event.6 Lastly, the Green Dot cards and related reloads were not "cash equivalents" according to Cowden. 109. Objection. This alleged factual allegation is a conclusion of law. Further, whether or not money orders are "cash equivalents" is not relevant to this case. As set forth in Taxpayer's Opening Brief, and based on the entire record, 6 There is no evidence that any Green Dot cards were "purchased." Reloads of Green Dot cards were purchased. Tr. at 62:4-14. {00167404.17 } l8 Docket No. 13080-17 Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. 110. Objection. This alleged factual allegation is a conclusion of law. Further, whether or not a "Reload to a Green Dot card" is a "cash equivalent" is not relevant to this case. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of Reloads to Green Dot cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. 111. Objection. This alleged factual allegation is a conclusion of law. Further, whether or not Visa gift cards are "cash equivalents" is not relevant to this case. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. Further, this alleged factual allegation makes incorrect statements of fact and mischaracterizes the record as, even the IRS admits, "Visa gift cards or reloadable debit cards" were used to purchase products and services other than money orders. See IRS Brief, Proposed Finding of Fact ¶¶ 62, 67. 112. Objection. This alleged factual allegation is a conclusion of law. Further, whether or not Visa gift cards are "cash equivalents" is not relevant to this case. Further, the quantity of Reward Point accumulated does not make the {00167404.17 } 19 Docket No. 13080-17 accumulation of Rewards Points taxable. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. Further, the fees associated with gift card and money order purchases exceeded 1%, thus this factual allegation is factually wrong. Also, additional purchases were made of items other than "Visa gift cards, Reloads, and money orders." Therefore, the calculation proffered by the IRS is mathematicallyincorrect. 113. Objection. This alleged factual allegation is a conclusion of law. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. By way of alternative proposed finding of fact, the Court should find: American Express, by awarding Rewards Points, determined that the gift cards were not cash equivalents. Exhibit 4-J at ADMIN-009435-6. 114. Objection. This alleged factual allegation calls for a legal conclusion. None of the transactions constituted a taxable event. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. Further, the proposed {00167404.17 } 20 Docket No. 13080-17 mathematical calculation is incorrect as it does not consider the fees associated with purchasing gift cards or items purchased other than gift cards. Specifically, the IRS has alleged as a proposed finding of fact that Taxpayers spent approximately $6.3 million on their American Express cards in 2013 and 2014, but deposited money orders of approximately $4 million. IRS Opening Brief, Proposed Findings of Fact at ¶¶ 58, 73, 80. Based on the calculations made by the IRS (see IRS Opening Brief, Proposed Findings of Fact at ¶¶ 96, 97), it is clear that the IRS proposes to tax all Rewards Points earned on purchases of more than $400 (regardless of the items purchased) and redeemed for statement credit, which contradicts the stated argument of the IRS in this case. In any event, the IRS' math is wrong. 115. Objection. This alleged factual allegation calls for a legal conclusion. None of the transactions constituted a taxable event. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. Further, the proposed mathematical calculation is incorrect as it does not consider the fees associated with purchasing gift cards or items purchased other than gift cards. Specifically, the IRS has alleged as a proposed finding of fact that Taxpayers spent approximately $6.3 million on their American Express cards in 2013 and 2014, but deposited money orders of approximately $4 million. IRS Opening Brief, Proposed Findings of Fact {00167404.17 } 21 Docket No. 13080-17 at ¶¶ 58, 73, 80. Based on the calculations made by the IRS (see IRS Opening Brief, Proposed Findings of Fact at ¶¶ 96, 97), it is clear that the IRS proposes to tax all Rewards Points earned on purchases of more than $400 (regardless of the items purchased) and redeemed for statement credit, which contradicts the stated argument of the IRS in this case. In any event, the IRS' math is wrong. 116. Objection. This alleged factual allegation calls for a legal conclusion. None of the transactions constituted a taxable event. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. Further, the proposed mathematical calculation is incorrect as it does not consider the fees associated with purchasing gift cards or items purchased other than gift cards. Specifically, the IRS has alleged as a proposed finding of fact that Taxpayers spent approximately $6.3 million on their American Express cards in 2013 and 2014, but deposited money orders of approximately $4 million. IRS Opening Brief, Proposed Findings of Fact at ¶¶ 58, 73, 80. Based on the calculations made by the IRS (see IRS Opening Brief, Proposed Findings of Fact at ¶¶ 96, 97), it is clear that the IRS proposes to tax all Rewards Points earned on purchases of more than $400 (regardless of the items purchased) and redeemed for statement credit, which contradicts the stated argument of the IRS in this case. In any event, the IRS' math is wrong. {00167404.17 } 22 Docket No. 13080-17 117. Objection. This alleged factual allegation is a conclusion of law. Further, whether or not Visa gift cards are "cash equivalents" is not relevant to this case. Further, no evidence was introduced by the IRS that Taxpayers' "charges for cash equivalents were expressly disqualified from the Rewards Program...." To the contrary, American Express month after month awarded Rewards Points to Taxpayers demonstrating that Taxpayers' purchases were expressly permitted and American Express, by awarding Rewards Points, determined that the gift cards were not cash equivalents. Exhibit 4-J at ADMIN-009435-6. As stated, American Express credited Taxpayers' account with Rewards Points. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. 118. Objection. This alleged factual allegation calls for a legal conclusion. None of the transactions constituted a taxable event. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. 119. Objection. This alleged factual allegation calls for a legal conclusion. None of the transactions constituted a taxable event. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not {00167404.17 } 23 Docket No. 13080-17 profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. Further, as set forth in responses to ¶¶ 114-116, the mathematical calculations therein are incorrect as they do not include the fees for gift card purchases or cost of other items.7 120. Objection. This alleged factual allegation calls for a legal conclusion. None of the transactions constituted a taxable event. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. 121. Objection. This alleged factual allegation calls for a legal conclusion. None of the transactions constituted a taxable event. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. Further, the IRS has failed allocate expenses incurred by Taxpayers related to the accumulation of Reward Points including: (a) travel costs, (b) gift card fees, and (c) money order fees, thus the proffered calculation is factually inconsistent with the evidence presented. 7 Additionally, Mr. Anikeev testified that he gave away a number of gift cards as presents. The IRS is, apparently, also seeking to tax Rewards Points associated with gifts too. Tr. at 46:9-13. {00167404.17 } 24 Docket No. 13080-17 Further, the mathematical calculation relied on by the IRS is not based on evidence but rather an estimate made for "efficiency's" sake. Tr. at 70:23-25 - 71:1-2. 122. Objection. This alleged factual allegation calls for a legal conclusion. None of the transactions constituted a taxable event. As set forth in Taxpayer's Opening Brief, and based on the entire record, Taxpayers proved that they did not profit from the use of gift cards or money orders, and, as a matter of law, the accumulation of Rewards Points is not a taxable event. Further, the IRS has failed to take into account expenses incurred by Taxpayers related to the accumulation of Reward Points including: (a) travel costs, (b) gift card fees, and (c) money order fees, thus the proffered calculation is factually inconsistent with the evidence presented. Further, the mathematical calculation relied on by the IRS is not based on evidence but rather an estimate made for "efficiency's" sake. Tr. at 70:23-25 - 71:1-2. V. LAW AND ARGUMENT A. The IRS Has Never Taxed Americans for Being Incentivized to Use Their Credit Cards Use of rewards to incentivize customers to use credit cards more often is well- recognized as an industry standard. The Internal Revenue Manual states: "[m]embership-based loyalty programs have long been an integral part of many companies' incentive and custorner relationship managernent programs." IRM 4.43.1.12.6.5. In Capital One Fin. Corp., & Subsidiaries v. C.I.R., 659 F.3d 316, {00167404.17 } 25 Docket No. 13080-17 331 (4th Cir. 2011), analyzing whether Capital One could deduct the estimated future cost of its credit card reward program before holders redeemed their points, the Fourth Circuit Court of Appeals wrote: "As Capital One observes, almost every major credit card issuer has a similar rewards program that allows cardholders to earn 'points' that may be redeemed for airline tickets or other benefits." Here, it is undisputed that American Express incentivized Mr. Anikeev, through Rewards Points, to use his credit card more. The IRS now seeks to exact a tax on Taxpayers because of the quantity of points accumulated. Taxpayers' Opening Brief at 14-15. However, the fact that Mr. Anikeev accumulated many points does not change the taxability of the transactions at issue. There are four separate transactions to consider: (1) acquisition of Rewards Points by purchasing a gift card, (2) the purchase of a money order with a gift card, (3) the deposit of a money order in a bank account, or (4) the redemption of rewards points. The IRS concedes that none of these events by themselves are taxable. But, when bundled in a precise order, the IRS argues acquisition of Rewards Points become taxable.8 Thus, if Mr. Anikeev purchased a gift card and gave it away, or 8 IRS Response to Interrogatory No. 6, Exhibit 20-P ("rewards generated where no goods or services are purchased are taxable. Thus, rewards generated by the purchase of gift cards and then the purchase of money orders, without the purchase of any goods or services, are taxable.") The IRS has never before taken this position. {00167404.17 } 26 Docket No. 13080-17 used a money order to pay a federal income tax bill, no tax would be assessed against the accumulated Rewards Points, despite no goods or service being acquired. Looking at each of the four transactions separately reveals how the IRS attempts to conflate law and facts, instead of applying settled precedent and common sense.9 First, the evidence in this case is undisputed that the purchase of a gift card was generally subject to a fee of, on average, more than one (1%) percent of the face value of the gift card. Thus, Mr. Anikeev would be charged $505.95 for a $500 gift card. Clearly, this was not a money-making transaction. Tr. at 36:10-15, 38:17-25 - 39:1-4.¹° Second, the evidence in this case is undisputed that the purchase of a money order was generally subject to a fee of approximately $1 per $500 money order. 9 The IRS appears to have altered its argument from requiring the four-step process described above, to now saying the mere purchase of Visa gift cards and later redemption of associated Rewards Points for statement credit, triggers a taxable event, because (says the IRS and Taxpayers disagree) Visa gift cards are "cash equivalents". IRS Brief, Proposed Findings of Fact at ¶ 118. Also, the IRS ignores spending on items other than "Visa gift cards, Reloads, and money orders" concerning purchases over $400 and determined that all such purchases, and the corresponding reward redemptions for statement credit are taxable. IRS Opening Brief, Proposed Findings of Fact at ¶¶ 114-116. ¹°As set forth in the responses to ¶¶ 62-64 of the IRS' proposed findings of fact, the IRS's calculation is wrong. Purchases of gift cards or money orders always included fees, and there is not a breakdown of other items (food, medication, etc.) purchased at the same time as gift cards. {00167404.17 } 27 Docket No. 13080-17 Thus, for every $500 gift card used by Mr. Anikeev to purchase a money order, he would obtain a $499 money order. Tr. at 42:19-25 - 43:1-7, 9-20. Third, a deposit of $499 in a bank account is not a money-making transaction. Tr. at 42:19-25 - 43:1-8, 9-21. Fourth, American Express' issuance of Rewards Points to incentivize Mr. Anikeev to increase his credit card usage does not make the reward points taxable as a matter of law. This is in contrast to Shankar v CIR, 143 T.C. 140 (2014) where getting a bonus did not involve a purchase, which is not the situation here. Rewards Points reduce the associated purchase price. Instead of understanding the substantive nature of each of the four transactions, the IRS arbitrarily attempts to conflate the factual record to suggest that "charging cash equivalents to their credit card" (IRS Brief at 45) is somehow a money-making transaction. It is not.11 Rather, Taxpayers lose about $6 per transaction and acquire Rewards Points, which are not taxable. Pittsburgh Milk v. CIR, 26 T.C. 707 (1956).12 Moreover, the IRS arbitrarily stops its chain of events at the deposit of funds into a bank account. Here, the money was then commingled ¹¹Taxpayers do not concede that gift cards are cash equivalents. As set forth in Taxpayers' Opening Brief and below, gift cards are not cash equivalents. ¹²Actually receiving cash back, as opposed to rewards points or statement credit, is also non-taxable; "[t]he portion ofthe credit card purchases that Taxpayers can either receive back in cash or request Company to pay to a charity does not constitute gross income to Taxpayers under § 61." PLR 201027015. {00167404.17 } 28 Docket No. 13080-17 with other sources of cash and used by Mr. Anikeev in the ordinary course of his personal affairs. He bought food, paid his mortgage, purchased other goods and services, and yes, paid bills, such as his American Express card. To truly undertake the analysis proffered by the IRS, the IRS would need to analyze the end use of every dollar spent by Mr. Anikeev (and thus every taxpayer who ever earned a reward point) to determine the taxability of transactions. Such a regime would be unworkable. Further supporting the long history of not taxing purchase incentives or loyalty programs, in Rev. Rul. 84-12, the IRS considered whether the airline ticket excise tax applied to free tickets issued to airline customers "who have satisfied all requirements to qualify for the bonus tickets." Like the American Express Rewards Points program, the ticket reward program required a customer to spend a certain amount of money prior to being eligible for Rewards Points. The IRS held that the excise tax did not apply because: "the Code [§ 4261(a)] does not apply in the case of free bonus tickets issued by an airline company to customers who have already satisfied all requirements to qualify for the bonus." See also 26 C.F.R. § 49.5000B- 1(d)(iii) (concerning excise taxes on free tanning).13 ¹³"The redemption of benefits such as 'bonus points' under a loyalty program or similar program or promotion is not a payment for indoor tanning services. Thus, for example, in a promotion that entitles a customer to a 'free' tan with the purchase of four tans, tax is not imposed on the redemption of the fifth tan because the amount paid for the four tans included a reduced price for the fifth tan." {00167404.17 } 29 Docket No. 13080-17 The IRS has never before attempted to tax acquisition of credit card (or other industry) rewards points, even when the transaction did not result in the purchase of goods or services. For example, the IRS solicits Americans to pay their taxes with their credit cards to maximize their rewards points. Paying Your Taxes Was Never So Worry Free!, IRS Publication 3611 (2014) ("you may earn miles, points, rewards or cash back from your credit card issuer."). Paying a tax bill - a purely financial transaction divorced from acquisition of goods or services - cannot change the nature of rewards points. Acquiring and using the credit card rewards points is not taxable.¹4 In sum, none of the transactions undertaken by Mr. Anikeev generated ¹4 Mr. Anikeev was also aware that the Government through the U.S. Mint was allowing individuals to purchase dollar coins on their credit cards, which the Government shipped to the buyer for free and testified: They were trying to introduce dollar coins into circulation. And what they were doing, they were selling those dollar coins at face value to the general public, to people like -- people in this room, including myself. Accepting rewards credit cards as a payment method, shipping the coins for free. So this allowed some people to buy millions and millions of, what essentially is cash, right; generate tons of credit card rewards, not be taxed on them, not have to accumulate a whole bunch of stuff in their house. Tr. at 28:12-25 - 29:1-9. The IRS neither cross examined Mr. Anikeev concerning this topic, nor introduced evidence that the Government did in fact levy a tax on such purchases. Research has revealed no effort by the IRS to tax such purchases. {00167404.17 } 30 Docket No. 13080-17 any taxable accession to wealth. To hold otherwise would ignore long standing tax policy. B. American Express Determined that Taxpayers Were Entitled to Rewards Points and the IRS Has No Standing or Evidence to Argue Otherwise Taxpayers acquired and used their Rewards Points in accordance with American Express policies. Month after month, Mr. Anikeev undertook his purchasing process. Exhibit 4-J. Month after month, American Express provided Taxpayers Rewards Points. Id. At no time did American Express cancel any Rewards Points. Id.¹5 Despite the complete lack of evidence, the IRS now argues that American Express should not have awarded Taxpayers Rewards Points. IRS Brief, Proposed Finding of Fact at 34, ¶ 117. There is no merit to this position. First, American Express already determined that Taxpayers' purchases were "eligible purchases" according to its terms of service: "[w]ith your Blue Cash from American Express Card, you earn a reward based on a percentage of the dollar amount of eligible purchases you make each billing period... Eligiblepurchases are purchases made on your Card for goods and services minus returns and other credits." Exhibit 4-J at ADMIN-009435-6 (emphasis in the original). Thus, as a matter of its own policy, and fact in this case, American Express considered the gift is The Court during opening colloquy asked about violation of any terms of service by Mr. Anikeev. When questioned, Mr. Anikeev was not aware of any violation. Tr. at 47:7-12. {00167404.17 } 31 Docket No. 13080-17 cards Mr. Anikeev purchased "goods and services" eligible for Rewards Points. Id. at ADMIN-009436. Indeed, American Express does not list gift cards on its list of items ineligible for Rewards Points. Second, American Express never eliminated, reduced, revoked, or suspended Mr. Anikeev's Rewards Points. As Mr. Anikeev testified, Rewards Points did not become immediately available. He had to pay the bill and wait 30 more days for them to be credited. Tr. at 81:10-20.¹6 Therefore, American Express vetted and ultimately approved the eligibility of Mr. Anikeev's purchases for the issuance of Rewards Points pursuant to its terms of service. Exhibits 4-J and 5-J. American Express could have exercised its discretion and denied the issuance of Rewards Points to Mr. Anikeev. To the contrary, American Express decided Mr. Anikeev's purchases were eligible for Rewards Points. Its decision is final as a matter of fact. No evidence exists in the record to suggest American Express disallowed the Rewards Points issued to Taxpayers. This factual determination by American Express cannot be changed or revised by the IRS. 16 "Q Isn't part of the problem that this rewards statement is based on the prior month instead of the current month? A Yeah, that's part of -- that's the complexity. Yes, rewards become eligiblefor redemption, not immediately after the statement in which they were earned, but one more statement down the road, assuming your card is in good standing. I always found it difficult to relate the numbers on this page to, like, what happened because what happened had happened some time ago or something like that." (Emphasis added). {00167404.17 } 32 Docket No. 13080-17 Third, it is not clear how the IRS would have authority to ask this Court to reconsider American Express ' decision to grant Taxpayers' Rewards Points. The Court's jurisdiction is limited, in this case, to determination of whether the amount of tax set forth in the Notice of Deficiency is correct: Section 6211(a) defines "deficiency" as the amount by which the correct tax imposed by the Code exceeds the amount of tax shown on the return plus the amount of tax previously assessed less any rebates. Here a notice of deficiency was issued. This is the traditional "ticket to the Tax Court" under section 6213(a). Winter v. CIR, 135 T.C. 238, 243 (2010). The IRS is limited to assessing a tax deficiency, which this Court may re-determine. IRC § 6213. Neither the IRS nor this Court have any statutory authority to change decisions made by American Express in 2013 or 2014 (or any credit card issuer) concerning customer eligibility for rewards programs. Therefore, the IRS is barred from arguing that American Express' decision to issue Rewards Points to Taxpayers can be undone. C. While Irrelevant, the Gift Cards at Issue in this Case Do Not Constitute "Cash Equivalents" Under Cowden As stated in Taxpayers' Opening Brief and supra, credit card reward programs that provide in-kind benefits to incentivize existing card holders to use the credit cards are not taxable. Thus, whether gift cards and money order are cash equivalents is irrelevant to the analysis of this case. See IRS Brief at 42-45. {00167404.17 } 33 Docket No. 13080-17 In any event, the gift cards purchased by Mr. Anikeev do not constitute cash equivalents. First, as a matter of fact, American Express determined they were not cash equivalents and awarded Rewards Points to Taxpayers. Second, the gift cards purchased by Mr. Anikeev were not cash equivalents as a matter of law because: 1. They were not unconditionall7 and are not assignable. Exhibit 18-P at 2. If the gift cards were the equivalent of cash, banks would accept the gift cards as deposits, which they don't. Indeed, a slew of conditions are set forth throughout Exhibit 18-P including: Gift cards cannot be used at ATMs, in foreign countries, for business purposes, etc. 2. There is no evidence that the gift cards meet the "solvent obligor" requirement. First, the IRS offered no evidence concerning the solvency of The Bancorp. Second, the IRS offered no evidence that the gift cards were FDIC insured. 3. The IRS offered no evidence that the gift cards were (or were not) subject to a set off. 4. The gift cards are not readily marketable given they are not assignable. ¹7The very fact that gift cards and Green Dot cards come with terms and conditions means that they cannot be "unconditional." {00167404.17 > 34 Docket No. 13080-17 5. No evidence was offered that the gift cards used by Mr. Anikeev were of a kind that is frequently transferred to lenders or investors at a discount not substantially greater than the generally prevailing premium for the use of money. To be a cash equivalent under Cowden, all five of the above elements must be present; that is not the case here. Hence, whatever the Court considers the gift cards - a good, service, or otherwise - they do not meet the legal requirements of Cowden to be treated as a cash equivalent. PLR 201027015, cited by the IRS (IRS Brief at 43), further supports Taxpayers' argument that gifts cards are not cash equivalents (and that Cowden has no relevancy to this case). Purchase price reduction is not limited to goods or services but rather applies to any "item." Certainly, a gift card is an "item." Indeed, it has a UPC (Universal Product Code) and, thus, is also a "product." Exhibit 9-J. Mr. Anikeev made a purchase using his credit card and received a rebate (in the form of Rewards Points). Receiving a rebate in such circumstances is a reduction in purchase price and not the acquisition of cash equivalents. It cannot be that receiving cash back is non-taxable, but receiving rewards points is. With respect to reloadable debit cards, such as Green Dot cards, the IRS did not introduce any evidence to support their being cash equivalents. Indeed, the IRS did not even introduce a Green Dot card or its operating requirements into evidence. It is common knowledge that products such as gift cards and prepaid debit cards {00167404.17 } 35 Docket No. 13080-17 have terms of service. If the Court were not 100% certain of this fact, it may still take judicial notice of such facts, and even conduct a basic internet search, to confirm an "intuition." United States v. Bari, 599 F.3d 176, 180 (2d Cir. 2010) (judge may conduct an internet search to confirm that many types of rain hats are available for sale); Brisco v. Ercole, 565 F.3d 80, 84 n.2 (2d Cir. 2009) (judicial notice that of locations using Yahoo! Maps); United States Small Business Administration v. Bensal, 853 F.3d 992, 1003 n.3 (9th Cir. 2017) (taking judicial notice of requirements set forth on SBA website); Rd. Dawgs Motorcycle Club of the U.S., Inc. v. Cuse Rd. Dawgs, Inc., 679 F. Supp. 2d 259, 276 n. 41 (N.D.N.Y. 2009) (court took judicial notice of definition in Urban Dictionary and internet searches return the name "Road Dawgs"); Fed. R. Evid. 201(b). Here, a simple internet search reveals that Green Dot cards have terms and conditions, meaning they are not "unconditional."¹8 In summary, the IRS has failed to offer evidence that gift cards or Green Dot cards are cash equivalents under Cowden. D. The Policy Proposed by the IRS Would Be Unworkable To this day, nearly five years after Taxpayers' audit, the IRS has issued no guidance, either to credit card companies requiring them to send 1099s to customers ¹8See https://www.greendot.com/privacy-home.html for various terms and conditions of reloadable/pre-paid cards. {00167404.17 } 36 
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