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      Trial Transcript Excerpts RECEIVED IN THE UNITED STATES TAX COURT ) In the Matter of: ) ) KONSTANTIN ANIKEEV & ) Docket No. 13080-17 NADEZHDA ANIKEEV, ) ) Petitioners, ) ) v. ) ) COMMISSIONER OF INTERNAL REVENUE, ) ) Respondent. ) Pages: 1 through 89 Place: Hartford, Connecticut Date: October 4, 2019 1 IN THE UNITED STATES TAX COURT 2 ) 3 In the Matter of: ) ) 4 KONSTANTIN ANIKEEV & ) Docket No. 13080-17 NADEZHDA ANIKEEV, ) 5 ) Petitioners, ) 6 ) v. ) COMMISSIONER OF INTERNAL REVENUE, ) 8 ) Respondent. ) 9 10 Federal Building & U.S. Courthouse 450 Main Street 11 Room 619, 6th Floor Hartford, Connecticut 06103 12 October 4, 2019 13 The above-entitled matter came on for trial, pursuant 14 to notice at 9:16 a.m. 15 16 BEFORE: HONORABLE JOSEPH ROBERT GOEKE Judge 17 APPEARANCES: 18 For the Petitioners: 19 JEFFREY M. SKLARZ, ESQ. NOELLE GEIGER, ESQ. 20 GREEN & SKLARZ LLC One Audubon Street 21 Third Floor New Haven , CT 06511 22 For the Respondent: 23 JOHN R. MIKALCHUS, ESQ. ERIKA CORMIER, ESQ. 24 OFFICE OF CHIEF COUNSEL 333 East River Drive 25 Suite 200 East Hartford, CT 06108 6 1 MR. MIKALCHUS: -- to pay their American 2 Express. 3 THE COURT: But money's spongeable (sic), so 4 they -- but they -- obviously, that money helped pay their 5 American Express. 6 MR. MIKALCHUS: And the extensive flow of funds. 7 Particularly, the money orders; over $4 million in money 8 orders triggered a FinCEN report -- 9 THE COURT: I see. 10 MR. MIKALCHUS: There were suspicious activity 11 reports. All of this financial activity, on the scale 12 that it occurred, did raise a lot of red flags and 13 eventually it worked its way to a Revenue agent to try to 14 find out what was going on. 15 THE COURT: But from the -- I suppose the 16 struggle will be -- in deciding this case -- at least one 17 of the struggles I see is is this just a matter of degree? 18 I mean, I had a law clerk one time who figured out that he 19 could by some kind of certificates at the grocery store, 20 and if he spent a lot of money, he got $5 back or 21 something. And he would -- he had so much cereal that he 22 bought from the grocery store that he had to store it in 23 our chambers. And the other clerk said he was trying to 24 corner the corn future's market or something. But so that 25 means -- but that's not an uncommon situation, you know. 7 1 I mean, people do things like that all the time. 2 MR. MIKALCHUS: But your key point is that 3 the -- 4 THE COURT: He bought -- 5 MR. MIKALCHUS: -- the clerk ended up -- 6 THE COURT: -- the cereal. 7 MR. MIKALCHUS: -- with the property for 8 services. 9 THE COURT: Well, these people bought -- they 10 bought money orders. So that -- 11 MR. MIKALCHUS: At the end of the day they 12 didn't have these money orders anymore. They converted 13 them into another form of cash, and they -- 14 THE COURT: Yeah, but what if they -- 15 MR. MIKALCHUS: -- paid their American Express 16 bills. 17 THE COURT: People buy gift certificates, and 18 they give them -- I don't know -- there's all kinds of 19 hypotheticals that's going to flow from this case. 20 So it's a very -- it's a very interesting 21 problem. I don't claim to know the answer to it now, but 22 it does seem to me that there's clearly people, at one end 23 of the spectrum, that do this, like, my former law clerk, 24 kind of at a minor league level, that it falls under the 25 radar; it's not a big deal and nobody really cares. Now, reporting@escribersmet ! 800-257-0885 ext 7 9 1 on earnings, but on how the taxpayer spent their money to 2 obtain the credit card rewards. 3 And this position really ignores basics and 4 basic tax principals concerning timing, recognition, 5 realization, that it's, essentially, using the consumer's 6 spending habits. What we're looking at is post-earning 7 spending habits to determine whether something is taxable. 8 And that becomes a much more qualitative 9 situation. If there's income here, the income would be 10 the earning of the rewards points, which has never -- 11 which has never been taxed before, and the IRS realizes 12 this. That if rewards points were always taxable, first 13 of all, there'd be a massive public outcry because, like 14 your clerk, we all love our credit cards rewards points. 15 THE COURT: Well, it seems like it's part of the 16 culture, at this point. 17 MR. SKLARZ: It's part of the culture, exactly. 18 And so if the Government is now changing a long-held 19 position, which really dates back to, at least, the 20 Pittsburgh Milk case, and that incentives issued by a 21 seller or issued by a company to use a product -- in that 22 case, buy more milk -- in this case use the AMEX card 23 more -- there's a real policy issue here. And this should 24 be done either by statute or by rule making, not by audit. 25 And so the Government was really seeking to reporting@escnbers.net i 800-257-0885 ext 7 10 1 impose a tax based on decisions made by the taxpayer after 2 the earning event has occurred. 3 So it's not just the buying of the gift cards. 4 It's not just the buying of the money orders. But it's 5 then the redeposit of the money in a bank account. So 6 there has to be this whole sort of cycle. But even that 7 breaks down: why do we stop at the deposit of the money 8 order? Ultimately, the only way we ever transact with the 9 world is by consuming goods, services, or saving money, 10 right? 11 So Mr. Anikeev and his wife had to, ultimately, 12 use the money in their bank account to pay their bills, to 13 do all sorts of other things. And that's all shown 14 through the evidence. 15 The IRS actually encourages people to use credit 16 cards to pay their tax bills and says, hey, one reason you 17 want to do this is to earn rewards points. Well, 18 certainly paying your tax bill is neither the -- is 19 neither the purchase of goods or services; it's paying a 20 bill. 21 So kind of -- it's hypocritical, I guess, but 22 hypocrisy has never been a block in the legal system. But 23 it's just not good tax policy to do this in the way the 24 IRS wants to. Either the rewards points are income and 25 earned, and therefore, arguably taxable. And we're going 11 1 to get rid of Pittsburgh Milk and 50, 60 years of 2 precedent and change the rule -- and that should be done 3 by regulation or a statute, amend section 61 -- or we have 4 to look at this as what it is. It is a purchase, there's 5 an ancillary benefit, which is the credit card rewards 6 point. And that has never been deemed to be taxable. It 7 is a rebate; it's a purchase price reduction, whatever you 8 want to call it. It's not a taxable item either billed -- 9 THE COURT: Let me just ask you one question. 10 MR. SKLARZ: Sure. 11 THE COURT: Is there an issue in this case about 12 whether what the Petitioner's did, somehow, violated the 13 complicated agreements they would have had with their 14 underlying card? In other words, every time you open a 15 credit card, there's all these different pages of stuff 16 that, probably, very few people read. Especially, anybody 17 I know, anyway. 18 So the point is, is there any argument that they 19 breached those boilerplate provisions? 20 MR. SKLARZ: The answer is, no. There's no -- 21 there will not be any evidence, that I'm aware of, being 22 offered by -- 23 THE COURT: So when their cards were canceled, 24 which has been stipulated, relatively, I guess, toward the 25 end of this process. What was the basis on which they reporting@escribersnet 800-257-0885 ext 7 12 1 were given for that? 2 MR. SKLARZ: It's my understanding, and we can 3 clarify this through testimony, that that type of card was 4 no longer being offered. That American Express changed 5 its program. 6 THE COURT: All right. 7 MR. SKLARZ: But we can certainly clarify that 8 through -- 9 THE COURT: Okay. All right. That's fine. 10 MR. SKLARZ: And the last point I want to make, 11 Your Honor, is there's really two systems running side-by- 12 side here. As Mr. Anikeev will testify, and as we've 13 stipulated, and as is set forth in the discovery 14 responses, what he did was he went into a -- went into a 15 grocery store or a convenience store, bought a gift card, 16 that has a transaction fee. He then bought a money order 17 that also has a transaction fee, and he deposited it. 18 So that transaction cost him money. The example 19 we're going to use is $500, he ended up with something 20 less than $500. Whether if you went into Home Depot and 21 used that gift card to buy a can of paint, you still have 22 $500 worth of paint. Whether -- 23 THE COURT: I'm sorry to interrupt you. But the 24 reason this worked to the Petitioner's benefit was that 25 they had a relatively high premium from their card -- 13 1 MR. SKLARZ: Correct. 2 THE COURT: -- because it's five percent as I 3 understand, right? 4 MR. SKLARZ: Correct. 5 THE COURT: And so that absorbed all these 6 charges along the way and still left a net to them? 7 MR. SKLARZ: Correct. Correct. 8 So the secondary and tertiary arguments made by 9 the Government is there's some kind of profit and things 10 like that. That's not the case. These are credit card 11 rewards points. Whether you're holding the $500 can of 12 paint and the 25 rewards points, or $500 or $495 and the 13 25 rewards points, that's an equivalency. And making this 14 qualitative decision to say, okay, we're going to wait 15 until we see how the customer -- or how the taxpayer 16 spends his money sometime in the future. I mean, that's 17 never been taxed before. 18 THE COURT: That's difficult -- it becomes a 19 difficult scenario. 20 MR. SKLARZ: Yes. 21 THE COURT: I understand what you're saying. 22 MR. SKLARZ: Okay. 23 THE COURT: But on the other hand, the scale of 24 this situation is abnormal, and obviously, that's how it 25 came to the Government's attention. The question is, reporting@escribersnet i 800-257-0885 ext7 14 1 should that make any difference? And I really don't know 2 the answer to that question. But I have an open mind and 3 I do appreciate the irony of this, for want of a better 4 term. 5 That it seems like -- at least most 6 sophisticated people that travel or do a lot of credit 7 card transactions, appreciate the significance of whatever 8 benefits they get from credit cards. It's a predominant 9 part of modern advertising about credit cards. And they 10 usually show people -- when they're trying to sell you a 11 certain credit card, they usually show people on a trip 12 somewhere or some luxurious place. 13 And so then the question is is that any 14 different from what your client did substantively? It's a 15 good question; I don't know the answer to that. And at 16 this stage of my judicial career I, to be honest with you, 17 taking on interesting issues isn't necessarily my goal, 18 but I take them as they come. And this is certainly an 19 interesting issue. So I'm happy to do my job. 20 So I really don't see much point in belaboring 21 this discussion. I'm looking forward to y'all's briefing 22 on this. And I do think it has -- can you imagine how 23 much a first-year -- second-year law student in a tax 24 course would write on his exam about this question? It 25 would be interesting. 15 1 But in any event, I'm ready to proceed with the 2 testimony. 3 MR. SKLARZ: Thank you, Your Honor. 4 THE COURT: Unless Respondent wants to say -- 5 I'll give Respondent their day. 6 MR. MIKALCHUS: Thank you, Your Honor. I'd just 7 like to say a few words in rebuttal. 8 THE COURT: Okay. 9 MR. MIKALCHUS: There's a critical difference in 10 this case. Petitioner's buying activity is crucially 11 different than what happens with your normal credit card 12 consumer. 13 And it's a long-standing IRS policy -- Mr. 14 Sklarz is right, long-standing IRS policy is that credit 15 card rewards are not taxable. And the rationale for that 16 is that the reward itself acts as a discount on whatever 17 property or services are being purchased by the consumer. 18 So if I buy a $100 pair of sneakers on Amazon, I 19 use my Amazon Visa card to pay for it, I get five percent 20 cash back from Visa. The IRS views that as one 21 transaction, where I've just paid $95, discounted, for the 22 sneakers, rather than 100 plus the reward. It just netted 23 out. 24 THE COURT: But I think Petitioner's point is 25 the world's way more complicated than that. And if this 16 1 case -- if I was to accept the Government's position, 2 basically, what happens then is the potential that all 3 these transactions are traced, and they become -- it 4 becomes almost like an audit web that -- I find it hard to 5 see how it's going to be generically enforceable, you 6 know. 7 But in any event, I understand the distinction 8 you're trying to draw. They generally, in these -- they 9 had a plan to generate cash out of these transactions or 10 the cash equivalent, and they executed it, very well, 11 apparently. And so that's the distinction you're looking 12 to draw. 13 The question is is that good enough? I mean, 14 they did generate -- like, as opposed to your example, 15 instead of buying sneakers, if somebody would use their 16 credit card to pay their doctor or their dentist, they're 17 paying for services. They're not paying for anything 18 tangible, necessarily, or any other kinds of services 19 they -- just have their -- my wife might have her 20 fingernails done, or whatever, you know. Those kinds of 21 things don't generate goods either, but there's a fee for 22 services. 23 Here the service was, they generated a card, 24 they generated a -- they could argue -- why is that any 25 different? So I mean, it becomes a really difficult reportingéescribersnet 800-257-0885 ext 7 17 1 question. And I think you realize that. I'm not trying 2 to give you a hard time. I'm just saying, when you do 3 brief this, you have to come to grips with the 4 implications of what your argument is. Not simply that, 5 well, these people generated cash, so that's what we're 6 talking about. 7 But there's people that, I'm sure, do very 8 similar to this, just not on this scale that it comes to 9 the Government's attention. 10 So I don't know how to deal with those kinds of 11 differences and nuances. And that's why I'm going to need 12 you to brief this and help me deal with that because this 13 case, besides being a cause celeb with probably the 14 typical tax press and everything else -- I don't really 15 care about that kind of stuff. But what I do care about 16 is what is the precedential impact of what I would do? 17 And to me, it's pretty interesting. I'm not quite sure 18 how you carve out a scenario here that's as limited as you 19 have me see this case. And that's my problem. 20 Okay. So enough said. I mean, I just wanted 21 you to realize that the problem is kind of containing 22 the -- keeping the genie of your precedent -- if I was to 23 rule for you -- in a bottle. How do I do that? And that 24 is what, I think, is one of the fundamental policy issues 25 here from the Government's perspective, so. report nggescribersnet ! 800- 257 -0885 ext 7 18 1 I'm not here to tell you I have the answer to 2 that question right now or anything to that extent. But 3 thinking about this case, the last couple days, that's one 4 of the things that came to my mind here is that, okay, the 5 Government's got a clean way that they're trying to 6 distinguish this. But I'm not sure it's as pristine as it 7 might appear. That's what I'm trying to say. Anyway, 8 enough said. We don't have to keep beating it into the 9 ground. 10 This is one case I really do need briefing. So 11 unless you have anything else you want to say. And you 12 don't have to feel compelled to say anything. I mean, 13 this is -- from my perspective, this is -- we're at the 14 early stages of this litigation from, as far as -- 15 obviously, you all need to make a record. 16 But as far as the legal issue, it's going to -- 17 it's going to be on my plate for a while because it's, as 18 you know our courts, it's probably going to be reviewed by 19 the whole building. I mean, this is a -- our court, for 20 those -- Petitioner's side may not be as initiated, but 21 unlike the Federal District Court, when a Federal District 22 Court judge does an opinion, he doesn't have to go down 23 the hall and ask his fellow District Court judge -- he 24 might as a courtesy or just for things judges might do. 25 But precedentially, he or she is their own precedent. 19 1 They only are beholden to the Court of Appeals. We're 2 beholden to all of the Courts of Appeals, so we do look -- 3 we do have one body of Tax Court case law, that's why we 4 have a court conference process. 5 So that's why all my colleagues will probably 6 weigh in on this interesting problem. Which means it's 7 something I'm going to live with for a while. So this is 8 the beginning of it, and my comments today are just, 9 really, with the idea that I want you all to focus on 10 these things that are troubling me right now in your 11 briefings. 12 So with that we can start, as far as I'm 13 concerned. 14 MR. MIKALCHUS: Thank you, Your Honor. 15 THE COURT: Thank you. 16 MR. MIKALCHUS: I understand your concerns, and 17 we'll definitely address the policy issues on brief. 18 THE COURT: Thank you. All right. Let's go. 19 MR. MIKALCHUS: And Your Honor, I guess, before 20 we begin, we previously lodged the first stipulation of 21 facts we provided you with -- 22 THE COURT: Right. And then there's a second 23 stipulation that you have that's been given to us, and you 24 have quite a few exhibits. Are there any objections that 25 we need to deal with? reportinggescribersnet t 800-257-0885 ext 7 20 1 MR. MIKALCHUS: No objections, Your Honor. 2 THE COURT: From Petitioner's side? All the 3 exhibits come in? 4 MR. SKLARZ: Exhibits 1 through 22 are all 5 stipulated exhibits and those are all before Your Honor. 6 There's a few other exhibits I have marked for 7 identification we need -- 8 THE COURT: That you might introduce to the 9 witnesses? 10 MR. SKLARZ: Yes. These may all be 11 introduced -- 1 through 22 may all be introduced to the -- 12 THE COURT: We'll deal with them as we go. So 13 both stipulations of fact and all the attached exhibits 14 through 22 are admitted and made a part of the record of 15 this case. Thank you, gentlemen. 16 MR. MIKALCHUS: Thank you. 17 MR. SKLARZ: The only other exhibit that -- I've 18 spoken with Attorney Mikalchus about it -- we have a 19 physical exhibit, which are the gift cards themselves. 20 It's my intention to hand these to Mr. Anikeev so we can 21 show Your Honor precisely what they look like and how it 22 operates. 23 THE COURT: Okay. Did you want them entered 24 into evidence? We can do that, but you'd need to have -- 25 both sides need to have a copy, so you have some record of 21 1 what the exhibit is. 2 MR. MIKALCHUS: There are photographs -- 3 THE COURT: Okay. 4 MR. MIKALCHUS: -- of these exhibits at 16-P. 5 THE COURT: So the question is, do we need the 6 actual cards? I leave that up to Petitioner. Do you want 7 them in the record? I don't mind. 8 MR. SKLARZ: Yeah, my view is I'm not sure 9 there's a picture of every single piece of -- 10 THE COURT: We'll try to make sure we don't try 11 to use them. 12 MR. SKLARZ: Yeah. 13 THE COURT: And they don't fall into somebody's 14 hands and try to use them. 15 MR. SKLARZ: We have a whole tub of them, if we 16 want to give out some to your -- 17 THE COURT: I'm sure you've got a lot of them. 18 Yeah. It would probably be okay to have them in the 19 record as an example, that'll be fine. 20 MR. SKLARZ: So my suggestion is rather than 21 take the exhibits out of order to make this either 16A or 22 whatever the next exhibit is, and we can enter it when I 23 get closer. 24 THE COURT: Yeah, we'll just make it whatever's 25 next in line. 22 1 MR. SKLARZ: Okay. So that would be -- 2 THE COURT: We can figure it when I -- 3 MR. SKLARZ: Okay. 4 THE COURT: This number of exhibits, while 5 they're voluminous, it's very manageable compared to some 6 things we deal with, so it's not a problem. 7 MR. SKLARZ: Thank you, Your Honor. 8 So with that, Your Honor, with the Court's 9 permission, the Petitioner calls Konstantin Anikeev. 10 THE COURT: All right. 11 Please just remain standing for a second or so 12 while we administer the oath to you. 13 KONSTANTIN ANIKEEV 14 having been duly sworn, testified as follows: 15 THE CLERK: Please state your name and address 16 for the record. 17 THE WITNESS: My name is Konstantin Anikeev. I 18 live at Brookfield, Connecticut. The exact address is 20 THE COURT: Thank you, sir. You may be seated. 21 There's a gate there. 22 MR. SKLARZ: And you can move that book. Those 23 are the exhibits, Konstantin, you can move them out of 24 your way. 25 THE COURT: Here, we can put them up here. reportingéescribers.net i 800-257-0885 ext 7 23 1 THE WITNESS: I think I'm good. I'll try to, 2 you know, it's a little bit stressful, but I'll -- 3 THE COURT: Well, you're probably more agile 4 than me. If it was me, I'd probably knock -- 5 MR. SKLARZ: Yeah, it's making me nervous. 6 So -- 7 THE COURT: And if it was me, I'd knock that 8 book off. 9 THE WITNESS: Yeah, I'm going to -- 10 MR. SKLARZ: Thank you Your Honor. 11 THE WITNESS: That's okay, just put it here. 12 THE COURT: Okay. You may inquire, Counsel. 13 MR. SKLARZ: Thank you. 14 DIRECT EXAMINATION 15 BY MR. SKLARZ: 16 Q Konstantin, can you just introduce yourself to 17 His Honor? 18 A Yeah. My name is Konstantin Anikeev. I'm 45 19 years old. I'm a naturalized citizen of the United 20 States. 21 Q And is English your first language? 22 A I guess, the answer is no. I learned it as an 23 adult. 24 Q And if you -- and if I'm not making myself 25 understood or you need more time, just let us know. 24 1 Now, we heard where you live. What does your family 2 consist of? 3 A I'm married, and my wife and I, we are raising 4 three kids, ages 14, 10, and 6. 5 Q And where are you originally from? 6 A I was born in the Soviet Union in the part of 7 country that it kind of corresponds to Russian Federation 8 today. I came to the U.S. in 1997. 9 Q And can you take us through your educational 10 background, please? 11 A So I graduated from Moscow Institute of Physics 12 and Technology with a Master of Science degree in physics 13 and mathematics in 1997. Fun fact: Konstantin Novoselov, 14 who got a Nobel Prize in physics for graphene a couple of 15 years ago, was a classmate of mine. 16 Then I applied for and got admitted to a MIT PG 17 Program in physics, that is -- well, I entered in 1997, 18 and I earned my PhD in 2004. 19 Q Now, after completing your PhD work, what was 20 your work history -- why don't you take us through your 21 work history? 22 A Well, actually, most of my PhD work was done, 23 not at MIT, but at Fermi National Accelerator Lab. And 24 upon my graduation -- 25 THE COURT: Well, excuse me; the one in Chicago? 25 1 THE WITNESS: Yes. Chicago, Illinois. 2 BY MR. SKLARZ: 3 A You know, once I graduated, the lab hired me as 4 a junior researcher. A couple years down the road I 5 decided to leave academia, and I joined IBM in the role 6 that is a bit of hybrid between management consulting and 7 data science. 8 So in this role, with my data scientist hat on, I 9 help IBM to reengineer or reinvent their internal 10 processes to infuse them with analytics, statistics, 11 machine learning, artificial intelligence. And with my 12 management consultant hat on, I work with IBM executives 13 to help them understand and embrace this new processes. 14 So I guess, in the short form, I'm an efficient 15 and effectiveness person for IBM. Most I have been an 16 efficient and effectiveness person in my personal life. 17 Q Now, during your work are you using your 18 scientific and math background? 19 A I do it to a good degree, yeah. That's the data 20 science part of my work. 21 Q And during your time at IBM, have you won any 22 awards? 23 MR. SKLARZ: And I can refer you to Exhibit 15- 24 P, Your Honor, which are a list of the awards, which are 25 stipulated. 26 1 BY MR. SKLARZ: 2 A Why, yes; I would say, yes. I've earned a few 3 awards. Like, just this year I was selected as Best of 4 IBM. And again, it's not something that happens within a 5 year. It takes years to get there. A couple years ago I 6 received a corporate award. This is the largest monetary 7 award that corporation gives to their employees. Along 8 the way I've received some equity awards. 9 Q Now, outside of work, do you have any particular 10 interests and hobbies that relate to why we're here? 11 A Well, in some sense all of -- well, several of 12 them do. I'm a little bit into -- well, I think I'm quite 13 a bit into sports. So I have this competitive strain in 14 me. So I did wrestling for 12 years; I played soccer for 15 20 plus years; I did long-distance running. I ran three 16 of the four major marathons. I did Chicago twice; I did 17 New York; I did Boston. I did not do London because it 18 would be very inefficient to go to London to subject 19 yourself to three hours of suffering. And I guess, most 20 visibly related to this case, I am into personal banking 21 and consumer finance. 22 Q And can you explain how you became interested in 23 personal finance and consumer finance? 24 A Back when I was a graduate student, I was - I 25 had no money, but a decent amount of time. So I was reporting@esenbersmet 800-257-0865 ext 7 27 1 spending some of my time on a forum called fatwallet.com. 2 So specifically, in a hot deal section of the forum -- you 3 know, hot deals where people sort of share where they 4 found something on sale. So, like, there is a promotion 5 going on something. 6 Q Hey Konstantin, just -- sorry to interrupt. 7 What time frame are we talking about? When were you a 8 grad student? 9 A I graduated in 2004, as I stated, and maybe 10 shortly before then I started spending a good deal of time 11 on fatwallet. 12 So like, as I was -- again, I was spending my 13 time, mostly, in the hot deals portion of the forum. But 14 once upon a time I bumped into a post saying, look, the 15 really interesting stuff is in the finance forum on 16 fatwallet.com. 17 So I went there, and I read a few articles and 18 that got me very curious. I read some more, and I 19 essentially, got hooked. It was as exciting -- as 20 captivating to me as physics and math were when I was a 21 little bit younger. 22 Like, just to give you an example, in 2007, many 23 credit card companies were offering no fee balance 24 transfers that would also be interest free for a period of 25 12 months, right? Essentially, they were giving you free reporting@escribersnet i 800-257-0805 ext7 28 1 money for 12 months. The only requirement was that you 2 apply and get approved for their credit card. 3 At the same time, if people remember -- some 4 people might -- the prevailing interest rate and deposit 5 accounts was four or five percent. So I've applied for a 6 number of credit cards. I got somewhere between $2 or 7 $300,000, which I deposited into the savings account that 8 I opened. So I earned a good deal of interest income 9 doing that, and I paid my taxes on it. So that's kind of 10 the type of content that was discussed in fatwallet.com 11 finance. 12 Q All right. And then, how did you get 13 interested, particularly, in credit cards rewards points? 14 A Well, this was something that -- at least I pay 15 attention to anyway, right? But again, fatwallet exposed 16 me to this interesting story, which later became a bit 17 much bigger story, like, Wallstreet Journal had a 18 publication on it and NPR had a story on it. 19 And the story is that around 2008, 2009 U.S. 20 Government was trying to introduce dollar coins to replace 21 or supplement dollar bills. They were trying to introduce 22 dollar coins into circulation. And what they were doing, 23 they were selling those dollar coins at face value to the 24 general public, to people like -- people in this room, 25 including myself. Accepting rewards credit cards as a reporting@escribersnet 800-257-0885 ext 7 29 1 payment method, shipping the coins for free. 2 So this allowed some people to buy millions and 3 millions of, what essentially is cash, right; generate 4 tons of credit card rewards, not be taxed on them, not 5 have to accumulate a whole bunch of stuff in their house. 6 So that was really fascinating, and it indicated 7 to me that, in my study of consumer finance, this was not 8 an area that -- it was sort of an under-explored area for 9 me. 10 Q And how did this lead you to do what we're all 11 here to do, to try and get these credit card rewards 12 points? You sort of talk about it as almost an 13 experiment. How did you outlay your experiment? 14 A Well, yeah. I should point out that I'm not a 15 theoretical physicist, I'm an experimental physicist, so. 16 And I kind of approached -- I got this interest, and what 17 tickled my mind a bit is that American Express was 18 claiming unlimited rewards, right? That's like, okay, I 19 had this -- there was that theory of unlimited rewards. 20 And as a physicist, right, you -- I mean, that's 21 what physicists do, they take theories and put them to the 22 test. Like, oftentimes subjecting a certain law of 23 physics to some sort of corner case with some extreme 24 conditions to either confirm the theory because it holds 25 in a larger area or see how it would break so they can 30 1 find new phenomena and kind of make the next leap of 2 science, if you will. 3 So a similar situation, here, to some degree, 4 the theory was unlimited rewards, right? There was sort 5 of a method to test it similar to this dollar coins kind 6 of situation. And what was the missing ingredient, in 7 some sense, but it stopped being missing in 2013. In 2013 8 some provisions of the Dodd-Frank Act went into effect, 9 and they effectively made these Visa gift cards usable 10 with PIN enabled. They weren't enabled before. So which 11 allowed people to use them in ways that they would not be 12 able to use before. 13 So I had these three ingredients in place, and 14 that's basically, the genesis of the experiment. 15 Q And what other research did you do in connection 16 with performing this experiment? 17 A Well, yeah, I kind of -- I didn't look to do a 18 small experiment, right? I looked to engage myself into 19 an activity that would take a substantial amount of my 20 time. I would say, like, this would not be something that 21 would be adding free time on my calendar. Good thing I 22 was injured; I stopped running at that point, so I got 23 some time. 24 But then I had to calibrate this a little bit. 25 For example, if I -- and I looked into taxability of this reporting@escribersmet 800- 257 -0885 ext 7 31 1 because if it were to be taxable, well, A, I would need to 2 also provision for a time to keep accurate records because 3 I would want to submit accurate tax returns; B, just like, 4 if I combined the time for the activity itself and the 5 time for to keep records, it might not be the time that I 6 have. So I kind of -- plus if something is taxable, you 7 would not necessarily dive into it head on. 8 So what I saw in my exploration of the 9 taxability side of this, I obviously bumped into 10 Publication 17 that says, rebates on purchase are not 11 accession to wealth, right? It's a reduction in price. 12 I've Googled this question pretty much -- I bumped into, I 13 think it was a TurboTax video that was saying credit card 14 rewards are not taxable. There is -- what else was there? 15 I mean, in some sense, at that point, rewards 16 credit cards industry was 27 years old. I learned this a 17 little bit after the fact. At that point in time, I knew 18 it was many years old. 19 And anything and everything has been bought -- 20 had been bought, by that point in time, with rewards 21 credit card, and we hadn't heard -- no one has heard of 22 any taxability of credit card rewards. 23 And I kind of had -- in the forum this would be 24 a question -- there are plenty of critical thinkers in 25 that forum, so this question would have been discussed and reporthg@escribersnet ! 800-257-0885 ext 7 32 1 maybe also a bit of a team spirit, like, people concluded 2 collectively, right? Maybe you always tend to make 3 conclusions that are favorable to yourself, but people 4 have concluded that there is no taxability here. This is 5 what enabled me to proceed. 6 Q Now, have you ever received a 1099 from American 7 Express related to your rewards points? 8 A No. Nor did I expect to because had I expected 9 a 1099, I would have inquired with American Express how 10 they valued their rewards points. I have a story here. 11 Like, my employer, IBM, a few years ago they 12 were introduced to so-called blue points they would give 13 to high-performing employees as some sort of award, right? 14 And it so happened that I was among the first people to 15 get a chunk of blue points. And with blue points came 16 terms and conditions, and I read through that, and it 17 says, look, blue points may be taxable income to employee. 18 But there wasn't any statement as to how the blue points 19 would be valued. 20 So I didn't want to be in a situation where I 21 take blue points, redeem them for, like, a backpack or an 22 umbrella, or like, headphones or something, and then be 23 taxed on the value of a Ferrari, right? I didn't want to 24 be there. 25 So I refused the blue points, and I got odd reportinggestnbersnet 800-257-0885 ext7 33 1 looks from the management or maybe even, like, 2 disapproving looks. But a few months down the road the 3 company actually changed its policy, and they made blue 4 points nontaxable to employees. I don't know how that 5 works, but IBM somewhere pays taxes on them. So that's my 6 1099 response. 7 Q So you're not a lawyer, but you're a scientist. 8 You did your research and tried to follow the process that 9 you thought was appropriate. Let's turn to the system 10 here. 11 So can you explain to His Honor -- and I'll come up 12 and get this marked in a moment -- can you explain to Your 13 Honor sort of how this worked? I outlined it very briefly 14 in my opening remarks, but can you explain to Your Honor 15 exactly what you were doing? 16 MR. SKLARZ: Maybe before I do this, I'll get 17 this marked as the -- these are those credit cards. 18 THE COURT: Right. Will you give those to the 19 trial clerk? 20 MR. SKLARZ: Yes. Approach the clerk, Your 21 Honor? 22 THE COURT: You may. She's pretty good at 23 keeping track. 24 THE CLERK: Exhibit 23-P marked for 25 identification. 35 1 THE COURT: It'd be like Court TV. We could 2 take a poll, but it doesn't work that way. I have to do 3 it. Okay, go ahead. You just explain how you went about 4 doing this. 5 BY MR. SKLARZ: 6 A Yeah, so -- 7 THE COURT: And I have to say, I am impressed 8 with your academic credentials. I feel humbled in your 9 presence. I was a math major, and at some point, 10 mathematics and I parted company and I went to law school. 11 But I'm very impressed with anybody that has a PhD in 12 physics. Anyway, go ahead. 13 THE WITNESS: Thank you. 14 BY MR. SKLARZ: 15 A So the basic pattern in the activity that I 16 undertook as part of this, we'll call it experiment or 17 whatever. I don't know if that's the best word, I'm -- 18 yeah, I'll use that word -- is going to a grocery store or 19 to a pharmacy and buying a gift card. So I would just -- 20 buying a gift card is what you do, right? You sort of -- 21 THE COURT: And these would be -- like, in 22 that -- generally in stores they have a -- they have a 23 display with a whole bunch of different gift cards, and 24 that's where these would be? 25 THE WITNESS: That's right. Yes, they're -- t report ncyëescribers et i 800-257-0885 ext 7 36 1 THE COURT: And obviously, you did this on a 2 pretty large scale. So how many would you buy at any one 3 time? 4 THE WITNESS: It would be a function off of 5 store limits and available credit line on American 6 Express. So store limits have been, I remember 7 distinctly, for Stop & Shop chain it is 10 gift cards up 8 to $500 value in each. So and this is the kind that Stop 9 & Shop -- 10 THE COURT: So at any one time you would buy -- 11 at that location, you would buy $5,000 worth? 12 THE WITNESS: Right. And pay $60 in fees. So 13 yeah, my transaction amount would be, actually -- the fee 14 on this is what, 5.95? So my transaction amount would be 15 $5059.50. 16 THE COURT: And you became familiar with the 17 limits at all the different locations where you might be 18 purchasing these? 19 THE WITNESS: Yes. And as they're -- like, Stop 20 & Shop had a very clear policy. They would also, as I 21 purchased this, they would make a record of this 22 transaction in a special log. Maybe that's how the 23 authorities -- 24 THE COURT: Was that a common situation when you 25 purchased this volume of these cards? report nggescribersnet ( 800-257-0085 ext 7 38 1 $5,000. I would need to go to a different store to buy 2 more. 3 THE COURT: So to do the volume you wanted to do 4 it at you had to go to various different locations? 5 THE WITNESS: Correct. 6 THE COURT: All right. I'm sorry, I interrupted 7 you. Go ahead. 8 THE WITNESS: No, no. 9 A So basically, I go to a grocery store that would 10 sell gift cards like this or to a pharmacy that would 11 sell -- 12 THE COURT: And then just so the record's clear, 13 when you say, "a card like this" because there's no video 14 of this, so the one you held up was the yellow one, right? 15 THE WITNESS: The yellow one is -- yes, is -- 16 THE COURT: That was the grocery store one? 17 THE WITNESS: This is the one that -- the type 18 of cards that grocery stores sell. 19 THE COURT: That you would use to get -- 20 THE WITNESS: Yeah, the difference between the 21 two is this has -- 22 THE COURT: And the other -- and the alternative 23 one is a black one. Where would you buy that one? 24 THE WITNESS: These are the types of cards sold 25 by pharmacies. 39 1 THE COURT: I see. 2 THE WITNESS: The principal difference in them, 3 this has a lower fee, this has a 4.99 fee -- 4.95 fee, I'm 4 sorry, versus 5.95. 5 THE COURT: I see. 6 THE WITNESS: So there's a -- 7 THE COURT: Would they also have the limit as to 8 how many you could purchase? 9 THE WITNESS: Yes. Again this was a little bit 10 less consistent than Stop & Shop. The limits were 11 generally lower. I believe CVS -- my memory doesn't serve 12 me very well -- but at some point, they limit it to, like, 13 4 per 24 hours. So they would actually have you swipe 14 your drivers' license. They would track by drivers' 15 license, so you don't buy more than 4 per 24 hours. But 16 they used that sometime into my undertaking. 17 THE COURT: So you said you would pursue this 18 activity as an alternative, maybe, to your marathon 19 running or something like that because you were injured. 20 So how much time would you spend, typically, doing this, 21 and when would you do it? 22 THE WITNESS: A quantifying time is a bit 23 difficult here on the spot, but I can talk about it if it 24 helps. 25 THE COURT: Well, I'm just curious how much reporting@escribersnet 800-257-0885 ext 7 41 1 at the grocery store? 2 THE WITNESS: Yeah, right. This package 3 contains what -- 4 THE COURT: So it's the card that was inside 5 the -- 6 THE WITNESS: The pack, yeah. 7 THE COURT: -- paper package. 8 THE WITNESS: Right. 9 THE COURT: And it's yellow, as well? 10 THE WITNESS: Yes. Most of them -- 11 THE COURT: I'm just saying that for the record. 12 You don't have to -- 13 THE WITNESS: Okay. Yeah, many of them were 14 actually gray. They didn't match the packaging, but this 15 one happened to match. 16 BY MR. SKLARZ: 17 A So I would take this card and go to visit a 18 money services business to purchase a money order, right? 19 So money order, you can't get it for free, you're going to 20 have to pay a fee. Let's say a dollar. There were all 21 sorts of fees. 22 THE COURT: What's a money service business? 23 Can you give me an example? 24 THE WITNESS: I don't know the exact legal 25 definition. I know if you -- report nggescribers net 800-257-0885 ext 7 42 1 THE COURT: It doesn't have to be a legal 2 definition, I just wanted to -- would they be in shopping 3 malls, or where would they be? 4 BY MR. SKLARZ: 5 Q Where did you buy the money orders? 6 A So yeah, the specific locations I was buying 7 money orders included Walmart stores. So this is where 8 the MoneyGram they -- like, MoneyGram is a money order 9 provider there or something like that. Grocery stores and 10 some pharmacies, like Rite Aid, not CVS. They offer 11 Western Union money orders. So I would buy money orders 12 there. 13 THE COURT: So there -- I'm just initiated, I 14 guess. So they're pretty readily available -- the types 15 of money orders you would purchase? 16 THE WITNESS: Yes. 17 THE COURT: Okay. Go ahead. 18 BY MR. SKLARZ: 19 A Yeah, there's, like -- I mean, even today, all 20 these places they do sell money orders. Well, yeah. 21 Q So -- and was there a fee associated with 22 procuring the money order? 23 A Right, there is. When you basically, I would 24 pay a fee, like, a dollar, sometimes less, sometimes more. 25 So one can think of me walking out of a money services reporting@escribersnet i 800-257-0885 ext 7 43 1 business with a used up gift card in one hand and a money 2 order for this would be 500, but it's used up, and then a 3 money order in the other hand. And then I would take the 4 money order and deposit it to my bank account. 5 Q And so just to complete the loop. You buy the 6 $500 gift card with your American Express card. There's a 7 5.95 or 4.95 service fee there, correct? 8 A Uh-huh. Yes. 9 Q You then go to -- you then use the gift card to 10 buy the money order and there's a service fee of about a 11 dollar there; is that right? 12 A Correct. 13 Q So you leave with a $499 money order? 14 A Correct. 15 Q And what do you do with that money order after 16 that? 17 A Deposit to my bank account. 18 Q Okay. So you start the day with $500, you end 19 the day with $499 plus you have to pay American Express 20 $505, thereabouts? 21 A Yes. 22 Q And the bank account, what did you use this bank 23 account to do? 24 A Well, it's a -- I don't have good memory of 25 that. But -- report ng@escribers.net i 800-257-0885 ext 7 44 1 Q Well, I'm not asking every transaction. 2 A Uh-huh. 3 THE COURT: How many bank accounts did you have? 4 Did you have one basic bank? 5 THE WITNESS: Most of the money orders I was 6 depositing to Bank of America bank account. I had other 7 bank accounts at the time. 8 THE COURT: Did you use the Bank of America -- 9 was it a checking account? 10 THE WITNESS: Yes. 11 THE COURT: Did you use that for any specific 12 purpose, or was it used for a lot of different purchases? 13 THE WITNESS: I inherited from my days of 2007 14 when I opened a few deposit accounts in different 15 institutions. It was not dedicated to any specific 16 purpose. In fact, most of the payments I made to my 17 American Express, I made them from my Chase banking 18 account, and I was transferring money from Bank of America 19 checking account to Chase so that I can then pay my 20 American Express. 21 THE COURT: Go ahead, Counsel. 22 BY MR. SKLARZ: 23 Q And did your personal bank accounts, did you use 24 those bank accounts to pay your ordinary life purchases, 25 whatever you did? You know, the mortgage, groceries, kids report ng@esenbersnet 800-257-0885 ext 7 45 1 shoes, whatever. 2 A Oh, yeah, yeah. Yeah, obviously, I bought a 3 house in 2013. So yeah, like, the down payment came from 4 my bank account, obviously. And again, in 2013, I needed 5 to replace my 13-year-old car, so I bought a new little 6 car that is in the parking lot. It has 170,000 miles on 7 it now. My wife needed a new minivan; hers was 13 years 8 old when it died. I bought that. 9 My daughter is -- she's actually, like, a founding 10 member of All Girls Boy Scout Troop. It's a little bit 11 oxymoronic boy scout, all girls. But she is there, and 12 every now and then you need to write a check to Boy 13 Scouts. So that kind of stuff -- 14 Q So you use the account to -- your ordinary life 15 purchases? 16 A Yes. 17 Q Okay. Now, do you still have physical 18 possession of the -- we've seen a couple of the gift 19 cards, do you have physical possession of the gift cards? 20 A I mean, outside of those, right? Those I made 21 available to Revenue Agent Cozada (ph.), so that she can 22 understand -- 23 Q And you're pointing to the large tub that sits 24 behind me, which -- 25 A Yeah, it probably has, I don't know, 200 more of reporting@escribersnet ! 800-257-0885 ext 7 46 1 these. I don't know -- 2 THE COURT: Or more. 3 MR. SKLARZ: Or more. 4 THE WITNESS: Or maybe more than that, yes. 5 Yes. 6 THE COURT: From the size of the bin. 7 THE WITNESS: Yes. 8 BY MR. SKLARZ: 9 A So yes, I did keep all the gift cards except 10 those that I gave out as gifts. And I have this crazy 11 thought, right, that maybe a little bit later in life I'll 12 do a little art project with those, with the plastic 13 things, with this. 14 Q Now, I -- 15 THE COURT: People do things with -- goofier 16 with that paraphernalia, I suppose. Go ahead. 17 BY MR. SKLARZ: 18 Q So I got to ask you. This seems like a whole 19 heck of a lot of work. Why did you do this? 20 A Well, I would say it's mostly curiosity, right? 21 I've learned a lot about the banking industry when I was 22 taking advantage of this balance transfer deal in 2007, 23 right? Again, it was an experiment. I wanted to test how 24 unlimited American Express rewards are. I also, again, 25 maybe because I'm into sports, or maybe I am into sports cites on er net 80 65 +-t 
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