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       STATE OF WASHINGTON DEPARTMENT OF ECOLOGY PO Box 47600 • Olympia, WA 98504-7600 • 360-407-6000 711 for Washington Relay Service • Persons with a speech disability can call 877-833-6341 May 24, 2019 The Honorable Andrew Wheeler Administrator U.S. Environmental Protection Agency 1200 Pennsylvania Avenue NW Washington D.C., 20460 Re: Docket Number EPA-HQ-OW-2018-0855 Dear Administrator Wheeler: The Washington State Department of Ecology (Ecology) subrnits these comments in response to the U.S. Environmental Protection Agency's (EPA) proposed revisions to agency guidance and subsequent rulemaking regarding Section 401 of the Clean Water Act (CWA), as directed by Executive Order 13868. As you know, Ecology is the state agency responsible for protecting water quality in Washington through the Section 401 process. EPA has indicated its intention to curtail state authority by limiting the scope and shortening timelines for review of applications. Pursuant to the CWA and Congressional authority, states are the government entities charged with reviewing Section 401 peimit applications. We strongly oppose EPA's attempts to subvert authority and responsibility from state governments. Furthermore, since EPA has failed to consult with Washington or any other state, we question the justification for such action. The CWA Section 401 certification process is critical to ensuring that state water quality standards will be met by proposed projects needing a federal permit or license. Any action taken by EPA to constrict the scope of federal protection will have direct and significant impacts on Washington State's water quality and beneficial uses. Washingtonians expect and demand clean water for agriculture, industry, residential use (including drinking water), and recreation (including clean, cool water for fishing and swimming). Therefore, we emphasize that no changes to the scope of water quality review for Section 401 certifications should be made and there should not be any restrictions on the types of conditions that states or tribes deteimine to be reasonably appropriate to include in a Section 401certification. Any attempted changes by EPA must uphold United States Supreme Court rulings that states may impose permit conditions in accordance with state law.1 1 See PUD No. 1 of Jefferson County v. Washington Department of Ecology, 511 U.S. 700 (1994). "4:,-:•'> 1 B it) The Honorable Andrew Wheeler May 24, 2019 Page 2 Furthermore, it is clear that Congress intended states to have appropriate review time through CWA Section 401(a)(1), providing the states up to one year to issue Section 401 certification decisions. EPA must also recognize that the states need sufficient inforrnation in order to make a Section 401 certification decision. Without the necessary information, states will be unable to ensure that state water quality standards will be met and beneficial uses protected. Constrained review times will likely have the unintended consequence of increasing denials, as states will lack the necessary information, time, and regulatory tools to balance development and resource protection. My agency reviews are conducted fairly, on time, and in compliance with the law. That is why Ecology's certifications and denials continue to prevail in the courts. Furthermore, EPA has failed to provide evidence supporting the assertion that states have been abusing the Section 401 certification process and that it needs to be fixed. I am also troubled with the 30-day time frame EPA has provided Washington and others to comment on changes to so-called guidance without even providing us proposed language. The two webinars EPA held for states and tribes are not a replacement for consultation and did not provide an adequate forum for us to provide feedback. Many of the questions posed during the first webinar in particular were left unanswered. Furthermore, in an interview on April 11—well before these webinars and prior to the President's executive action—you said that EPA was ready to "unveil a proposal to speed up state-level permitting decisions for energy infrastructure projects soon."2 This indicates EPA's plan to make changes well before engaging with states and tribes. This conduct flies in the face of Executive Order 13132 on Federalisrn and demonstrates that EPA is not actually interested in earnest conversations with states but rather simply going through the motions. Again, without EPA consulting with states and tribes and without our consent • to changes, we question the justification for moving forward. In conclusion, I urge you to withdraw this misguided attempt to diminish state authority for the sake of furthering special interests. States, like Washington, have a long record of stewarding Section 401 permitting responsibly, justly, and consistent with the law. The people of Washington deserve clean water, and they do not deserve to be glossed over and ignored. Sincerely, Maia D. l3ellon Director 2Reuters, April 11, 2019, U.S. EPA chief defends big energy projects, says climate not top priority; Gardner, Timothy, V. Volcivici httos://www.reuters.com/articie/us-usa-epa-wheeler-interview/u-s-epa-chiel-defends-big-energy-proiects-says- climate-not-top-priority-idliSKCN1RN2Z9 
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